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IN THE 


United States Court ci Appeals 

District of Columbia Circuit. 


No. 9973. 


PLAINS RADIO BROADCASTING COMPANY, 

Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


Appeal from an Order of the Federal Communications 

Commission. 


JOINT APPENDIX. 


Notice of Appeal from Decision and Order of the Federal 
Communications Commission and Statement of Rea¬ 
sons Therefor. 

L 

Notice of Appeal. 

Now comes Plains Radio Broadcasting Company and 
says that it is aggrieved and that its interests are adversely 
affected by the decision of the Federal Communications 
Commission dated June 12,1947, and released by the Com¬ 
mission on July 1, 1947, denying appellant’s application 
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for a construction permit; and that appellant is further 
aggrieved and its interests are adversely affected by the 
Commission’s “Memorandum Opinion and Order” of 
July 12, 1948, released July 13, 1948, affirming aforesaid 
decision and denying appellant’s application for rehearing 
and other relief, as hereinafter more fully appears. 

Wherefore, appellant gives notice of its appeal there¬ 
from to the United States Court of Appeals for the District 
of Columbia. 

H. 

Statement of the Nature of the Proceedings 

1. Appellant is a corporation organized under laws of the 
State of Texas and is the licensee of Radio Station KFYO, 
Lubbock, Texas, which is authorized by the Federal Com¬ 
munications Commission to operate on 1340 kilocycles with 
250 watts power, unlimited time. 

B 2. On, to wit, December 4, 1945, appellant filed an 
application with appellee for a construction permit 
to change the frequency of Station KFYO from 1340 to 790 
kilocycles and increase the operating power from 250 watts 
to 5,000 watts, unlimited time, using a directional antenna 
for nighttime operation only. (File No. B3-P-4391). 

3. On March 1, 1946, the Commission designated appel¬ 
lant’s application for hearing in the consolidated proceed¬ 
ing with the applications of G. H. Nelson, Wendell Mayes, 
and C. C. Woodson, d/b as Lubbock County Broadcasting 
Company for a construction permit for a new station at 
Lubbock, Texas, to operate on 790 kilocycles, 1 kilowatt 
power, unlimited time (File No. B3-P-4062); Lee Segall 
Broadcasting Company, for a construction permit for a 
new station at Houston, Texas, to operate on 790 kilocycles, 
with 1 kilowatt power, daytime only, (File No. B3-P-4182); 
Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, to change the power and frequency for 
Station KTHT, Houston, Texas to 790 kilocycles with 5 
kilowatts power daytime and 1 kilowatt power at night 
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(File No. B3-P-4361); and Veterans Broadcasting Com¬ 
pany, a partnership, composed of Max H. Jacobs, Douglas 
B. Hicks, and Tom J. Harling, Jr., which requested 1230 
kilocycles at Houston, Texas, (File No. B3-P-4362), the 
frequency sought to be relinquished by Texas Star Broad¬ 
casting Company, upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporation and of its offi¬ 
cers, directors, and stockholders, to construct and operate 
Station KFYO as herein proposed. 

2. To determine the areas and populations which may be 
expected to gain primary service from the proposed oper¬ 
ation of Station KFYO and the character of other broad¬ 
cast service available to those areas and populations. 

3. To determine the type and character of program ser¬ 
vice proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed to 

be served. 

C 4. To determine whether the proposed operation 
of Station KFYO would involve objectionable inter¬ 
ference with any existing broadcast stations and, if so, the 
nature and extent thereof, the areas and populations 
affected thereby, and the availability of other broadcast 
service to such areas and populations. 

5. To determine whether the proposed operation of Sta¬ 
tion KFYO would involve objectionable interference with 
services proposed in any pending applications for broad¬ 
cast facilities and, if so, the nature and extent thereof, the 
areas and populations affected thereby, and the availability 
of other broadcast service to such areas and populations. 

6. To determine whether the installation and operation 
of Station KFYO as proposed herein would be in com¬ 
pliance with the Commission’s Rules and Standards of 
Good Engineering Practice concerning Standard Broad¬ 
cast Stations. 

7. To determine whether the erection of the antenna 
system proposed herein would be consistent with Civil 
Aeronautics Administration requirements. 
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8. To determine upon a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

4. On February 13, 1946, the Commission designated for 
hearing in the consolidated proceeding with the aforesaid 
applications, the application of Central Broadcasting Com¬ 
pany to increase to 5 kilowatts the nighttime power of Sta- 
tioii WEAIJ, Eau Clair, Wisconsin. On May 23, 1946, the 
Commission dismissed without prejudice the application of 
Lee Segall Broadcasting Company. 

5. On May 27-30, 1946, a consolidated hearing was held 
on these applications before a presiding officer appointed 
by appellee. On March 24, 1947, appellee adopted and on 
March 31, 1947, released a Proposed Decision in which it 
proposed to deny appellant’s application and grant all of 
the other applications involved in the hearing. 

6. On April 21, 1947, appellant filed exceptions to the 
Proposed Decision and requested oral argument. 

7. On May 9, 1947, appellee issued an order granting the 
respective petitions of Texas Star Broadcasting Company 
and Veterans Broadcasting Company for severance and 
grant of their applications. Thereafter Oral Arguments 

were held before appellee on May 28, 1947. 

D 8. On June 12, 1947, appellee issued and on July 
1, 1947, released its Final Decision in which it 
granted the applications of Lubbock County Broadcasting 
Company and Central Broadcasting Company and denied 
appellant’s application. The grant to Lubbock County 
Broadcasting Company was subject to the condition that 
within sixty days Lubbock County Broadcasting Company 
would file an application for modification of construction 
permit specifying daytime power of 5 kilowatts in lieu of 
1 kilowatt. 

'9. On July 21, 1947, appellant filed an “Application for 
Rehearing and Other Relief” in which it alleged that the 
decision of the Commission was arbitrary and capricious; 
that appellant was denied due process of law; and that 
appellant was denied equal protection of the law. 
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10. On September 10, 1947, Lubbock County Broadcast¬ 
ing Company filed a “Petition for Leave to Amend and 
Grant” in which it was prayed that the application of 
Lubbock County Broadcasting Company be amended so as 
to designate a corporation as the applicant in which 51 per 
cent of the stock would be owned by appellant, 32 per cent 
by the partners of Lubbock County Broadcasting Company 
and 17 per cent by DeWitt Landis, Manager of Station 
KFYO. This petition requested that the application of 
Lubbock County, as amended, be granted without further 
hearing. Appellant consented to the granting of aforesaid 
petition and to the dismissal of its “Application for Re¬ 
hearing and Other Relief” provided the petition was 
granted. An opposition to the petition of Lubbock County 
Broadcasting Company was filed by Caprock Broadcasting 
Company, licensee of Station KCBD, Lubbock, Texas. 
Caprock Broadcasting Company was not a party to the 
hearing and had no application pending or no existing 
facility which would receive electrical interference from a 
grant of 790 kilocycles in Lubbock. Nevertheless, the Com¬ 
mission accepted and gave consideration to its opposition 
to Lubbock County Broadcasting Company’s petition. 

11. On July 12, 1948, appellee adopted a “Memorandum 
Opinion and Order” which was released to the public on 
July 13, 1948, in which it denied appellant’s “Application 
for Rehearing and Other Relief” and Lubbock County 
Broadcasting Company’s “Petition for Leave to Amend 

and Grant.” 

E m. 

Statement foe Reasons foe Appeal. 

1. The Commission’s decision of June 12, 1947 (affirmed 
on July 12, 1948) is arbitrary, capricious and contrary to 
law for each of the following reasons: 

(a) Appellee did not grant the application of appellant, 
which was the only applicant for facilities in Lubbock re- 
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questing 5 kilowatts power daytime, after it found that a 
grant ‘‘can and should be made with power of 5 kw day.” 

(b) The grant of the. application of Lubbock County 
Broadcasting Company was not in accordance with its 
application in that Lubbock County was granted 5 kilowatts 
power daytime whereas it only requested 1 kilowatt. 

(c) The evidence of Lubbock County Broadcasting Com¬ 
pany presented at the hearing does not support the decision 
in that all evidence which was introduced was based upon 
a 1-kilowatt operation during daytime hours. 

(d) The evidence introduced by Lubbock County Broad¬ 
casting Company showed that 62.5 per cent of the broad¬ 
casting day would be devoted to the broadcasting of pro¬ 
grains from Mutual Broadcasting System whereas the 
records of appellee disclose that such programs are not 
available to Lubbock County Broadcasting Company be¬ 
cause Mutual Broadcasting System has entered into 
an affiliation contract with another radio station in 

Lubbock. 

F (e) The grant of the application of Lubbock 

County Broadcasting Company is not supported by 
the issues which appellee required all applicants to meet 
in the hearing. 

2. The decision complained of (decided June 12, 1947, 
and affirmed July 12, 1948) is arbitrary, capricious and 
contrary to Section 307(b) of the Communications Act of 
1934, as amended, in that it grants the application of an 
applicant who does not propose an efficient use of the 
frequency. 

3. The decision complained of (decided June 12, 1947, 
and affirmed July 12, 1948) is erroneous, arbitrary and 
capricious and in violation of the Fifth Amendment to the 
Constitution of the United States in that it was made with¬ 
out giving appellant an opportunity to be heard in connec¬ 
tion with the granting to Lubbock County Broadcasting 
Company of 5 kilowatts power during daytime hours, or 
with the technical, financial and other qualifications of 
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Lubbock County Broadcasting Company to construct and 
operate a 5-kilowatt station. 

4. The decision complained of (decided June 12, 1947, 
and affirmed July 12, 1948) is arbitrary and capricious 
and contrary to law in that it prevents appellant from im¬ 
proving its facilities after it has maintained a high stand¬ 
ard of broadcasting service since 1936. 

5. The Commission’s decision of June 12, 1947, and 
affirmed July 12, 1948, is arbitrary, capricious and contrary 
to law in that it takes into consideration certain facts and 
events which have developed or transpired since the hear¬ 
ing date, but has failed to consider all such facts pertinent 
to the case. 

6. The Commission’s decision of June 12, 1947, affirmed 
July 12, 1948, is arbitrary and capricious and is a denial 
of equal protection of the law in its denial of appellant’s 
application on ground of newspaper ownership and over¬ 
lapping of broadcasting service with another station owned 

by appellant. 

G 7. The Commission erred in failing to grant the 
relief requested by appellant in its application for 
hearing and for other relief filed on July 21, 1947. 

8. The Commission erred in refusing to grant the peti¬ 
tion of Lubbock County Broadcasting Company for leave 
to amend and grant which was filed September 10, 1946. 

9. The Commission erred in its “Memorandum Opinion 
and Order” of July 12, 1948, released July 13, 1948, in re¬ 
fusing to permit the amendment to the application of 
Lubbock County Broadcasting Company on the ground 
that such amendment was not in compliance with provis¬ 
ions of Section 1.365 of the Rules of the Commission. Sec¬ 
tion 1.365, which presently prohibits the amendment of 
an application after a proposed decision, was itself 
amended after the filing of aforesaid “Petition for Leave 
to Amend.” At the time of the filing of said Petition, the 
Section of the Rule relied upon by the Commission was 
neither proposed nor effective. 
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10. The Commission erred in its “ Memorandum Opinion 
and Order” of July 12, 1948, in holding that the amend¬ 
ment to the application of Lubbock County Broadcasting 
Company was in violation of Section 1.321 of the Commis¬ 
sion’s Rules. This Section provides for certain require¬ 
ments for the assignment of a construction permit. Inas¬ 
much as the Commission is not empowered to issue a con¬ 
struction permit due to the lack of finality of this case, this 
Section of the Commission’s Rules is not applicable. 

11. The grant of the application of Lubbock County 
Broadcasting Company subject to the condition that it file 
an application specifying daytime power of 5 kilowatts in 
lieu of 1 kilowatt is, in effect, a requirement that Lubbock 
County amend its application after Proposed and Final 

Decisions, in violation of appellee’s Rules. 

H IV. 

Relief Requested. 

Wherefore, appellant prays for an order reversing the 
said decision and “Memorandum Opinion and Order” of 
the Federal Communications Commission and for such 
further relief as this Court may deem just and proper. 

Respectfully submitted, 

Plains Radio Bp.oadcasting 
Company 

By (signed) Clair L. Stout 
Clair L. Stout 

Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 

August 2, 1948. 

• •••••••*• 
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2 Date Filed 10-2-45 

File No. B3-P-4062 Call Letters NEW 

App. for New Standard Broadcast Station Construction 

Permit. 

1. Name of Applicant: G. H. Nelson, Wendell Mayes and 
C. C. Woodson, doing business as Lubbock County Broad¬ 
casting Company 

2. Post-office address: State Texas, City Lubbock 
Street and number 

28 16. The frequency, power, and hours of operation 

requested for the proposed stations are as follows: 

(a) Frequency 790 kilocycles. 

(b) Power (night) 1000 watts. 

(c) Power (day) 1000 watts. 

(d) Hours of operation: 

(1) Unlimited X (2) Daytime only (3) Limited 

(4) Sharing with (specify stations) None. 

(5) Other (specify) None. 

(e) State minimum number of hours per day proposed 
station will operate—16 hours per day, 15 on Sunday. 

38 33. (a) What percentage of the total monthly time 

will be used for mechanical records (i.e., phonograph 
records, electrical transcriptions, etc.)? 65%. 

(b) Does applicant contemplate obtaining programs. 
from a chain? Not at present. If so, what percentage of 
the total monthly time will be used for chain programs 
(i.e., programs both paid and sustaining) ? 

(c) Has any correspondence been had, or have any nego¬ 
tiations, discussions, or understandings (oral or written) 
been entered into with respect to chain or network pro¬ 
grams? No. 
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284 Date Filed 12-4-45 File No. B3-P-4391 
Application for Modification of Construction Permit. 


1. Name of applicant: Plains Radio Broadcasting Com¬ 
pany. 

2. Post-office address: State, Texas; City, Lubbock; 
Street and number, 914 Avenue J. 

• ••••••#•• 

295 9. The frequency, power, and hours of operation 

requested for the proposed station are as follows: 

(a) Frequency, 790 kilocycles. 

(b) Power (night), 5000 watts, (c) Power (day), 5000 
watts. 

(d) Hours of operation: 

(1) Unlimited, Yes. 

• ••••••*•• 

934 FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON 25, D. C. 

Notice of Hearing. 

Docket No. 7334 File No. B3-P-4062 

In re Application of G. H. Nelson, Wendell Mayes, and 
C. C. Woodson, d/b as Lubbock County Broadcasting 
Company (NEW). 

Date filed: October 2, 1945. 

For: Construction Permit. 

Class of Service: Standard Broadcast. 

Class of Station: Standard Broadcast. 

Location: Lubbock, Texas. 

Operating Assignment Specified: Frequency, 790 kc; 
Power, 1 kw night* 1 kw day; Hours of Operation, 
unlimited. 

*D.A.—night. 

You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has 
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designated the matter for hearing in consolidation with the 
applications of Lee Segall Broadcasting Company, Hous¬ 
ton, Texas (File No. B3-P-4182); Roy Hofheinz and W. N. 
Hooper, d/b as Texas Star Broadcasting Company 
(KTHT), Houston, Texas (File No. B3-P-4361); Veterans 
Broadcasting Company, a partnership, composed of Max 
H. Jacobs, Douglas B. Hicks, and Tom Gr. Harling, Jr., 
Houston, Texas (File No. B3-P-4362); and Plains Radio 
Broadcasting Company (KFYO), Lubbock, Texas (File 
No. B3-P-4391), upon the following issues: 

1. To determine the legal, technical, financial and other 
qualifications of the partnership and the partners to con¬ 
struct and operate the proposed station. 

2. To determine the areas and populations which may be 
expected to gain primary service from the operation of 
the proposed station and the character of other broadcast 
service available to those areas and populations. 

3. To determine the type and character of program ser¬ 
vice proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed to 
be served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with any 
existing broadcast stations and, if so, the nature and ex¬ 
tent thereof, the areas and populations affected thereby, 
and the availability of other broadcast service to such 
areas and populations. 

5. To determine whether the operation of the proposed 
station would involve objectionable interference with ser¬ 
vices proposed in any pending applications for broadcast 
facilities and, if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of 
other broadcast service to such areas and populations. 

6. To determine whether the installation and oper- 
935 ation of the proposed station would be in compliance 
with the Commission’s Rules and Standards of Quod 
Engineering Practice concerning standard broadcast sta¬ 
tions. 
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7. To determine whether the erection of the antenna sys¬ 
tem proposed herein would be consistent with Civil Aero¬ 
nautics Administration requirements. 

8. To determine upon a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

The Applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.384 of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant herein and the applicants already 
made a party by consolidation, who desire to be heard must 
file a petition to intervene in accordance with the provisions 
of Sections 1.102,1.141 and 1.142 of the Commission’s Rules 
of Practice and Procedure. 

The applicant’s address is as follows: 

Lubbock County Broadcasting Company 
c/o Wendell Mayes 
P. 0. Box 513 
Brownwood, Texas 

Dated at Washington, D. C. March 1, 1945. 

Federal Communications Commission. 

T. J. Slowie, 90186 

Secretary . 

936 FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON 25, D. C. 

Notice of Hearing. 

Docket No. 7335 File No. B3-P-4391 

In re Application of: Plains Radio Broadcasting Company 
(KFYO). 

Date Filed: December 4,1945. 

For: Construction Permit to change frequency, increase 
power, install new transmitter and D.A. for night use, 
change transmitter location. 

Class of Service: Standard Broadcast 
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Class of Station: Standard Broadcast. 

Location: Lubbock, Texas. 

Operating Assignment Specified: Frequency, 790 kc; 
Power, 5 kw night* 5 kw day; Hours of Operation, 
Unlimited. 

*D.A.—night. 

You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has 
designated the matter for hearing in consolidation with the 
applications of G. H. Nelson, Wendell Mayes, and C. C. 
Woodson, d/b as Lubbock County Broadcasting Company, 
Lubbock, Texas (File No. B3-P-4062); Lee Segall Broad¬ 
casting Company, Houston, Texas (File No. B3-P-4182); 
Roy Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company (KTHT), Houston, Texas (File No. 
B3-P-4361); and Veterans Broadcasting Company, a part¬ 
nership, composed of Max H. Jacobs, Douglas B. Hicks and 
Tom G. Harling, Jr., Houston, Texas (File No. B3-P-4362), 
upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporation and of its offi¬ 
cers, directors, and stockholders, to construct and operate 
Station KFYO as herein proposed. 

2. To determine the areas and populations which may be 
expected to gain primary service from the proposed oper¬ 
ation of Station KFYO and the character of other broad¬ 
cast service available to those areas and populations. 

3. To determine the type and character of program ser¬ 
vice proposed to be rendered and whether it would meet 
the requirements of the populations and areas proposed to 

be served. I* 1 

.. « 

4. To determine whether the proposed operation of Sta¬ 
tion KFYO would involve objectionable interference with 
any existing broadcast stations and, if so, the nature and 
extent thereof, the areas and populations affected thereby, 
and the availability of other broadcast service to such areas 
and populations. 
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5. To determine whether the proposed operation of Sta¬ 
tion KFYO would involve objectionable interference with 

services proposed in any pending applications for 
937 broadcast facilities and, if so, the nature and extent 
thereof, the areas and populations affected thereby, 
and the availability of other broadcast service to such areas 
and populations. 

6. To determine whether the installation and operation 
of Station KFYO as proposed herein would be in compli¬ 
ance with the Commission’s Rules and Standards of Good 
Engineering Practice concerning Standard Broadcast Sta¬ 
tions. 

7. To determine whether the erection of the antenna sys¬ 
tem proposed herein would be consistent with Civil Aero¬ 
nautics Administration requirements. 

8. To determine upon a comparative basis which, if any, / 

of the applications in this consolidated proceeding should 

be granted. 

The Applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.384 of the Com¬ 
mission’s Rules of Practice and Procedure. Persons other 
than the applicant herein and the applicants already made * 

a party by consolidation, who desire to be heard must file 
a petition to intervene in accordance with the provisions of 
Sections 1.102, 1.141 and 1.142 of the Commission’s Rules 
of Practice and Procedure. 

The applicant’s address is as follows: 

Plains Radio Broadcasting Company, 

Radio Station KFYO 
2312 5th Street 
Lubbock, Texas 

Dated at Washington, D. C. March 1,1946. ^ 

Federal Communications Commission. 

T. J. SlowiE, 90185 

Secretary. 


n 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1154 Everett L. Dillard, a witness called for and on 
behalf of Lubbock County Broadcasting Company, 
having been previously duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination 

By Mr. Case: 

1172 Q. I show you Exhibits Nos. 9 and 10 together. 

One is explanatory of the other. I wish you would 
explain them. A. Exhibit No. 9 is an exhibit prepared 
under my direction and supervision, which shows thereon 
the operations of the present—and in the sense of “pres¬ 
ent” I mean the presently authorized operation of KGNC 
at Amarillo, Texas, and the operation of the proposed 
KFYO at Lubbock, Texas. * 


1175 It will be noted that there is a substantial overlap 
of coverage within the 0.5 millivolt per meter con¬ 
tour of KFYO as proposed by KGNC, and as a matter of 
record, both KGNC and KFYO have, as their licensee, the 
same cooperation. 

The cross-hatched area shown in red indicates the area 
which will receive better than 2 millivolts per meter from 
both KGNC and KFYO. . 

Referring to Exhibit No. 10, which is a statement of the 
population and area within this area of overlap, it can be 
seen that the overlapping area within that 2 millivolt 

1176 per meter contour of both stations would cover 56,212 
persons and an area of 4,377 square miles. 

Based upon an approximation of the area in which there 
is overlap within the 0.5 millivolt per meter contours of 
both stations, it would appear that the overlap within the 
0.5 millivolt per meter contours of both KGNC and KFYO 
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would be approximately 80 percent of the area which Lub¬ 
bock proposes to serve. 

Referring again to Exhibit No. 10 and the data contained 
thereon, I would like to state that the cross-hatched area 
to the south of Lubbock which is colored in green represents 
that area which would gain a single new Lubbock service, 
and not assuming duplicated ownership. 

The Presiding Officer: How about the 2 millivolt per 
meter contour of KFYO? 

The Witness: Sir? 

The Presiding Officer: How about within the 2 millivolt 
contour of KFYO? 

The Witness: There would be no new area which would 
receive additional service created by the grant of the pro¬ 
posed Lubbock 5 kilowatt daytime application. In other 
words, there would be no area—I would like to correct that 
statement. If KFYO is granted 5 kilowatts it would ap¬ 
pear that there would be some area in addition not now 
receiving a 2 millivolt per meter signal or better from the 
present KFYO which would receive only one service 
1177 from Plains Radio Broadcasting Company. That 
area is the area within the proposed 2 millivolt per 
meter contour and the present 2 millivolt per meter contour 
which is not shaded in red, and that area extends in a circle 
to the south of Lubbock proper. 

However, as I have mentioned, the area shown in red is 
the area which will receive two services from stations un¬ 
der the same ownership, these services being provided by 
signals having 2 millivolts per meter or greater signal in¬ 
tensity. 

Furthermore, I would like to point out that the City of 
Plainview would receive a signal of better than 2 millivolts 
per meter from both KGNC and from the proposed KFYO. 

The city of Plainview, which is located in Hale County, 
has a 1940 census population of 8,263 persons. Hale County 
has an overall population, including Plainview City, of 
18,813 persons. 
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The green area shown at the bottom of the page, as I 
have said before, is that area which would gain a single 
service from the Plains Radio Broadcasting Company sta¬ 
tion, namely, the proposed KFYO, if that application is 
granted. However, I call your attention to the fact that 
there is a local station, namely, KBST, operating at Big 
Spring, Texas on the frequency of 1490 kilocycles and 250 
watts which would serve a substantial portion of the area 
surrounding Big Spring; that there is an existing station, 
Station KCRS at Midland, Texas, operating on 1230 

1178 kilocycles with 250 watts, which is beyond or just 
below the edge of this map, which would also serve 

a sector of the blue or green section; that there has been 
granted at Odessa, Texas, an application for a new station, 
with the call letters of KRIG, the Oil Center Broadcasting 
Company, which will operate with the power of 1,000 watts 
on 1410 kilocycles with a directional antenna; that in addi¬ 
tion there is a station in the eastern section of New Mexico, 
namely, Hobbs, New Mexico, Station KWEW, operating 
with 100 watts on 1490 kilocycles, which would serve some 
of the western section of this green colored area; that there 
is in addition a station at Clovis, New Mexico, namely, 
KICA, with the owner listed on the application as Hugh 
DeWitt Landis, which station operates on 1240 kilocycles 
with 250 watts full time. 

A substantial portion of the coverage area of KICA will 
fall in an area receiving both primary service from KFYO 
and KGNC. 

By Mr. Case: 

Q. Is there or is there not a station at Sweetwater? A. 
In addition there is a station at Sweetwater, Texas, Sta¬ 
tion KXOX, which operates on a frequency of 1240 kilo¬ 
cycles and the power of 250 watts, and this station will also 
provide some service within the green shaded area. 

Based upon these observations it will be seen that 

1179 the green shaded area will not supply an entirely 
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New service to an area which does not now have at 
least one service to the extent of the entire green shaded 
section, that there may be a small portion of this section 
which might provide service to an area which does not now 
receive any service. 

However, based upon a study of the population density 
within such areas, the added populations which would gain 
service as compared to the populations which will reside 
within that area receiving primary service from both 
KGNC and KFYO is a very small and negligible amount. 

Q. Have these exhibits been prepared by you? A. These 
have been prepared by me. 

Qj Or under your direction? A. Yes, and are known to 
be true and accurate. They were prepared in the manner 
in which I have outlined at the beginning of the discussion. 

Referring to Exhibit No. 10 I would like to show that 
the second paragraph shows that the population and area 
embraced within the green section amounts to a total popu¬ 
lation of 39,543 persons and an area of 6,984 square miles. 

As I have explained before, this does not represent the 
total, number of people which will receive service that do 
not now get at least one single primary service from an¬ 
other station. 


1460 Wendell Mayes, a witness called for and on behalf 
of Lubbock County Broadcasting Company, having 
been previously duly sworn, was examined and testified as 
follows: 


1461 Direct Examination 
By Mr. Case: 

Q. Mr. Mayes, will you state your name? A. Wendell 
Mayes. 

Q. Your residence? A. 2307 Vincent Street, Brownwood, 
Texas. 
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Q. And what is your business? A. Radio broadcasting. 
Q. Are you a citizen of the United States? A. I am. 

Q. When were you bom? A. I was bom in Brownwood, 
Texas, on December 14,1897. 

Q. Now, the applicant in this docket, Docket No. 7334, 
Application File No. B3-P-4062, the application now under 
consideration on behalf of the Lubbock County 

1462 Broadcasting Company, is the applicant a partner¬ 
ship? A. Itis,yes. 

Q. What are the names of the other two partners and 
the interest of each of these partners? A. G. H. Nelson, 
of Lubbock, Texas, and C. C. Woodson, of Brownwood, 
Texas. 

Q. How much of the station do you own? A. 43% inter¬ 
est. 

Q. Mr. Nelson? A. 12% percent. 

Q. Mr. Woodson? A. 43% percent. 

Q. Where is the location of the station, at Lubbock? A. 
At Lubbock, yes, sir, Lubbock, Texas. 

Q. What is the frequency? A. 790 kilocycles. 

Q. And the power? A. 1 kilowatt power with directional 
antenna at night. 

Q. That is the frequency and the power requested? A. 
Yes, sir. 

Q. By this application? A. Yes, sir. 

Q. By the applicant partnership? A. Yes, sir. 

Q. Now, I refer you to a copy of the application 

1463 and I ask you what is the estimated cost of the 
station; what is the estimated monthly cost of opera¬ 
tion; what is the estimated monthly revenue? A. The esti¬ 
mated cost of the station is $36,300. 

Q. Where did you obtain that estimate? A. Those figures 
were compiled by Mr. Dillard, the engineer who testified 
yesterday. 

Q. Very good, sir. Now, the estimated monthly cost of 
operation? A. The estimated cost of operation, monthly, 
and the estimated monthly revenue— 
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I want to make a correction on the estimate as given in 
the application, in that we have changed our plan of opera¬ 
tion somewhat, as will be shown here today. 

I now estimate the monthly revenue at from approxi¬ 
mately $10,000. 

Q. And what do you estimate the monthly—that was 
$10,000 revenue ? A. Revenue, yes, sir. 

Q. And the monthly cost of operation? A. Approxi¬ 
mately $8,000. 

Q. Very good. What is the basis on which you place 
that? A. The cost of operation? 

Q. The monthly cost of operation. A. From the 
1464 experience in operation of a radio station we have 
had. 

Qi That is your estimation? A. Yes, sir. 

Q. I mean, in this list, was it in consultation with your 
other partners, or alone? A. Those are my estimates alone. 
Q. I thought you said “we”. A. “I”. 

Q. Now, you have, as a basis for that estimated revenue, 
contracts, or so-called contracts? A. In the matter of rev¬ 
enue we have made some survey of business conditions in 
Lubbock and we have contacted a number of business 
houses there, and w^e have secured tentative orders for 
broadcast time. 

Those tentative orders led me to believe that our monthly 
revenue will be in that neighborhood. 

Q. $10,000 per month? A. $10,000, possibly more. 

• ••••••••• 

1469 Q. Has the partnership any funds on deposit? A. 
No, sir, we have no funds on deposit. 

1470 Q. Where will the funds for the partnership be 
derived? A. Each of the partners will advance the 

necessary funds in proportion to his interest in the partner¬ 
ship. 

Q. That is, will advance cash? A. Yes. 

Q. In the proportionate interest? A. Yes. 
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Q. The same interest that you have testified you now 
hold? A. Yes, sir. 

• ••••••••• 

1471 Q. Has any interest in the proposed station been 
pledged, hypothecated, or otherwise encumbered to 

secure funds for the operation of the proposed station? A. 
No, sir, it has not. 

Q. Has any contract been entered into or made relative 
to the financing of the applicant partnership, the Lubbock 
County Broadcasting Company, for the operation of 

1472 the proposed station? A. No, sir, we have none. 

• ••••••••• 

1475 By Mr. Case: 

Q. I show you what the reporter has marked “Exhibit 
15 * ’ for identification. I ask you what that is. A. This is 
a proposed tentative program schedule for one week for the 
proposed station. 

Q. Who was this made by? A. It was prepared by me 
and under my direction. 

Q. What does “N. C.” indicate? A. “N. C.” indicates 
network commercial programs. 

Q. That is in the first column. And the “L. S.”? A. 
Local sustaining, or live sustaining, I believe it is—no, I 
guess that is live sustaining. 

Q. And under the outer column, that shows the source, 
where they come from? A. That is right, yes. Those 
others are wire commercial, wire sustaining, recorded sus¬ 
taining and recorded commercial, in full accordance with 
the Commission’s designations. 

Q. This is the proposed tentative program schedule for 
one week for the station? A. It is, yes, sir; it is the pro¬ 
posed tentative program schedule for one week. 

Q. And in accordance therewith you intend to operate 
vour station if the application is granted; or may there be 
such changes as may be necessary to render better 
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1476 service to the community? A. We intend to proceed 
along this program substantially as this shows. 

Of course, it is recognized that no radio program can be 
the same each week, it cannot be the same always. 

It is recognized that there cannot be prepared now a 
program that would be perfect in all of its details at a later 
date. However, that is substantially what we propose to 
program. 

Mr. Case: I offer that in evidence. 

The Presiding Officer: Do you have another exhibit giv¬ 
ing the breakdown? 

Mr. Case: This exhibit is the breakdown. 

The Presiding Officer: And it does there give a key to 
the letters in the extreme right-hand corner? 

The Witness: Yes. 

The Presiding Officer: For instance, this ‘ 1 MBS ’ ’—what 
does that indicate ? 

The Witness: Mutual Broadcasting System. 

By Mr. Case: 

Q. What does “R-LT” mean? A. That means remote 
broadcast, live talent. 

What does “S” stand for? A. Studio program. 

The Presiding Officer: How about 1 ‘ S-LT 99 1 

1477 The Witness: That indicates studio program, live 
talent. 

By Mr. Case: 

Q. “S” standing alone means “studio”; “S-LT” means 
what? A. Studio, live talent. 

The Presiding Officer: Do you have studio, recorded 
talent? 

The Witness: Well, sir, I just made one classification 
for studio, I did not indicate it as recorded or not. It will 
be put on by the announcer, and we have some there that 
are wire programs. 

The Presiding Officer: Proceed. 
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The Witness: I thought it would be giving just a little 
bit too many. I was trying to make it simple. 

The Presiding Officer: There being no objection, the 
exhibit is received. 


1479 Q. Now, what are your plans, Mr. Mayes, in re¬ 
gard to staffing the station? A. We plan to employ 

a competent manager to operate the station; that is, to be 
in direct charge of operations there. 

Q. Have you made any arrangements for that position? 
A. We have made a tentative arrangement with a man who 
I think is a competent manager. I have not made complete 
arrangements. 

Q. What have you done in regard to engineers? A. We 
intend to employ competent engineers and to have a staff 
of assistants. 

We intend to employ a program director who is familiar 
with programing. 

Q. Commercial representative? A. Announcers and 
commercial representatives. 

Q. Office staff? A. Office staff; bookkeeper and office 
staff. 

Q. Now, why didn’t you put in an exhibit—why didn’t 
we put in an exhibit in this case showing exactly what we 
intend to do in regard to staffing, speaking as a result of 
your or Mr. Woodson’s experience? A. As a result 

1480 of our experience with the difficulty of making a defi¬ 
nite assignment of anyone to a staff position or se¬ 
curing any definite commitment from anyone, or giving a 
definite commitment to anybody so far in advance—well, 
this application was filed last October. The time until the 
possible going on the air represented such a long period 
of time that it was impossible to tie anyone up, over that 
period of time. 

In addition to that, there are many experienced radio 
men who are returning from the service now, who will be 
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available, who would not have been available at the time 
this application was filed. We want to avail ourselves of 
the talent that would be available from that source. 

We feel that we can assemble a competent staff to give 
proper service to that community. 

Q. And you feel that the fact that you and Mr. Woodson 
have been practical broadcasters over the years will be of 
assistance in helping you make the proper selections of 
capable people? A. I think it should, yes, sir. 

Q. If this application is granted to the applicant partner¬ 
ship, the Lubbock County Broadcasting Company, do you 
intend to be connected with a network? A. When the ap¬ 
plication was filed, we had no plans at that time for making 
a network affiliation, and it is so stated in the appli- 

1481 cation. 

1482 By Mr. Case: 

Q. And, also, the program structure that you have is 
made up with the idea that you will have a Mutual Broad¬ 
casting System affiliation? A. Yes, it is. 

Q. You have had other dealings with the Mutual Broad¬ 
casting System? A. Yes, sir. 

Q. In your other station? A. Yes, sir, our station at 
Brownwood. KBWD is an affiliate of the Mutual Broad¬ 
casting System. 

Mr. Case: Your witness. 

• «•••••••• 

1483 Cross-Examination 

By Mr. Carr: 

Q. What is the cost of construction estimated at? A. 
$36,300, I believe it is. (After referring to documents) 
$36,300. 

Q. In the event you get a grant and go into operation, 
do you feel that you can make money right away? A. I 
feel that we will, yes, sir. I think that the economic condi- 
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tions in Lubbock are such that the station will be profitable. 

Q. And you do not anticipate that you will need any more 
than the $36,300, to put the station on a paying basis? A. 
That, of course—the figure is an estimate of the cost. Pos¬ 
sibly it would take more money for operation. 

Q. That estimate includes the cost of land? A. Yes, sir, 
it does. 

Q. You have made some investigations of the cost of the 
land? A. We have already purchased the land. 

Q. You have purchased a farm? A. Yes. Incidentally, 
we had to purchase 40 acres. We are currently in 
1484 the farming business. (Laughter) 

Q. Now, will you refer to Exhibit No. 13, your 
financial statement, please? A. I have it here. 

Q. This item here “Deposited in escrow with H. M. 
Fentress which item is in the amount of $25,000, what is 
that? A. That is money which I have placed in escrow 
with Mr. Fentress. He is attorney-in-fact for his father, 
E. S. Fentress. 

I have a contract with him to purchase—I do not recall 
exactly the number of shares—but it is 20 per cent of the 
outstanding stock in the Frontier Broadcasting Company, 
■which operates radio station WACO in Waco, Texas, and 
KNOW in Austin. 

Q. What are the conditions of that escrow agreement? 
Would that money be readily available to you? A. Would 
that money be readily available to me? 

Q. Could that readily be liquidated, those assets? A. 
No, it is not— 

Q. I mean, can you use that money to pay for your con¬ 
struction? A. No, sir, that money is not in my hands at 
this time. 

Q. Well, now, then, how would you propose to—first of 
all, how would you propose to finance? Where would you 
get your cash? What assets would you liquidate? A. Well, 
I do not know that I anticipate that it would be necessary 
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i to liquidate any assets to pay my portion of the costs 

1485 of operation or construction expenses. 

Incidentally, I have already advanced $3,000 for 
the purchase of the land, which does not show in the finan¬ 
cial statement. It should show that $3,000, in the interest 
there. 

Q. Well, you said you were going to advance the amount 
you would be required to advance and— A. I think that 
the financial statement is sufficient to show that I would be 
able to borrow the money without liquidating. Incidentally, 
I am director and vice president of a bank in Brownwood 
and I think that money could be furnished. 

Q. You are a director of that bank? A. Yes, sir. 

Q. A director of the bank that loaned you? A. Yes. 

Q. Now, Mr. Mayes, will you turn to your Exhibit 14, 
Item 6 of that exhibit, “Time will be made available to 
religious educational, civic, charitable and similar organi¬ 
zations.’’ 

Now, will that be commercial or sustaining time, that 
time available to such organizations? A. We have planned 
to make sustaining time available to all of those organiza¬ 
tions, religious, educational and civic and charitable organ¬ 
izations. 

Q. fiow about controversial issues? Will that be sus- 
! taining? A. Well, I would say that, on the contro- 

1486 versial issue aspect, it depends on the nature of 
the controversial issue, of course—and political. 

That is, a controversial issue which is a political issue 
or controversy would be on the commercial basis. How¬ 
ever, matters such as the discussion of a bond election, a 
controversial issue of that kind would come under sustain¬ 
ing time, it would be given sustaining time. 

Q. By a “bond election”— A. Well, there would be an 
election either to authorize or disapprove the proposed 
bond issue. 

Q. Now, Item No. 7, “Time will be made available to 
all colleges and high schools for educational or musical pro- 
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grams, or a combination thereof”. Commercial or sustain¬ 
ing? A. Sustaining. 

Q. Have you made any efforts to contact the high schools 
or colleges in that area? A. Yes, sir, I have. 

Q. Which? A. I have talked to colleges. I have talked 
with those people. In just a minute I will be able to recol¬ 
lect. 

I have discussed the possibilities of programs with Dr. 
W. M. Whyburn, president, and T. C. Root, assistant presi¬ 
dent, and Cecil Horne, director of publicity, of Texas Tech, 
which is the leading college in Texas, technological college. 

Q. And from your discussions with them, you be- 

1487 lieve that they would want to take advantage of any 
time you offered? A. Yes, sir, I am quite sure. 

Q. You are? A. I also discussed the same matter with 
Mr. Floyd Honey, the principal of the Lubbock High 
School. 

Q. Now, Item 9, “Time will be made available to all 
local, state and national governmental agencies”. Sustain¬ 
ing or commercial? A. Sustaining. 

Q. You have discussed those? A. In that connection I 
have discussed the possibilities of programs with the City 
Health Department of Lubbock. 

Q. Officials thereof? A. Yes, the City Health Depart¬ 
ment. I discussed it with Joe Stanley, the Sanitary En¬ 
gineer. Also, with Fred Young, the Regional Attorney for 
the Veterans Administration in Lubbock. I have offered 
the facilities of the station to them, all of them. They have 
indicated their desire to use the services, all of them have. 

Q. Now, looking over this exhibit, Mr. Mayes, under the 
heading of “Program policies”, it would seem to appear 
that it is the policy of the proposed station to give all of 
the time. Is that correct? A. Not at all correct, no. The 
program policies, however, concerning them, we have more 
to do with the sustaining time and the public service 

1488 which we propose to grant to the city, to render to 
the community. 
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We also, of course, propose to sell time, in addition, suffi¬ 
cient to carry on the sustaining time that we propose to 
devote to public service. 

Q. Do I understand that you intend to live in Lubbock 
and to hire a general manager to live in Brownwood; also 
to hire a general manager for the station in Lubbock; is 
that correct A. That is—I plan to spend a good bit of time 
in Lubbock, in general supervision. I will be available 
for any matters that come up; those I will take care of. I 
will plan to spend as much time as possible there. 

Q. How far is Lubbock from Brownwood? A. 248 miles. 

Q. How often have you gotten there in the past? A. I 
haven’t bad a radio station there in the past. However, I 
have been there frequently. I have a son who is a student 
at Texas Technological College, so I have an interest in 
Lubbock. I have been there a good many times in the past 
six tnonths or so, in the preparation of this application. 

However, in the normal course of business I would not 
go there frequently. 

Q. Then, your familiarity with that area around 
1489 Lubbock is due to the prosecution of this pending 
application? A. Largely is, except that I have a 
general knowledge of section of Texas, in which I have lived 
all my life. 

Q. Now, I do not expect you to answer this if you be¬ 
lieve it might possibly jeopardize the position of the man 
you propose to have, to put on your staff as manager; but, 
if it will not prejudice him at present, I would like to know 
who the man is. A. You mean his name? 

Q. Yes. A. I am not at liberty to disclose that at the 
present time. If you insist—well, I will state that it would 
jeopardize his position. 

• ••••••••• 
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1490 Cross-Examination 

By Mr. Burke:' 

Q. Mr. Mayes, when did you first contact the Mutual 
Broadcasting System with respect to network affiliation? 
A. When did I? 

Q. Yes. A. I have never contacted them, sir. I received 
a letter from them when the notice of application was pub¬ 
lished, shortly after that, under date of October 24, 1945. 

They sent me a letter, but I had had no contact with them 
and, as far as I know, they had no knowledge that I was 
interested in filing an application then, before that publica¬ 
tion. 

Q. The letter was a non-solicited letter, that is what you 
intend to convey? A. Yes, sir, it was. 

Q. Have you considered the possibility of affiliating with 
other network? A. I haven’t discussed affiliation with any 
other network, no, sir, I have not. 

Q. If you were given an opportunity to affiliate with, say, 
National Broadcasting Company, on a better financial basis, 
would you affiliate with the NBC, in preference to 

1491 Mutual? A. If, in my opinion, the NBC would ren¬ 
der, if that affiliation would render better service to 

people in that area, I think that I probably would. 

Q. Well, is it your opinion that Mutual will render the 
better service? A. Well, I would not say that it would ren¬ 
der a better service; I wouldn’t care to say that. I know 
only that Mutual is interested in rendering service to that 
territory at this time. 

Q. Have you investigated to determine whether any 
other network is interested in that territory? A. No, sir. 
If they were interested, I would certainly discuss it with 
them and make the affiliation that I thought would be the 
best for the community that we propose to serve. 

• ••••••••* 

1492 Q. What was the intent of the statement in your 
application on page 37, “Does applicant contemplate 
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programs from a chain?” The answer you gave was “No”. 
A. What page is that, sir? 

Q. Page 37. A. All right, I have it. You mean, what 
was the significance of answering that way? 

Q. Yes, the answer you gave in the application. A. Well, 
the reason for that was that at that time, the time of the 
filing of this application, I did not have in mind making 
any affiliation—at that time. 

However, I did consider the possibility of that. I looked 
into the possibility, but I had made no move of that kind. 
I had no correspondence or anything to show. 

Q. I understand that KBWD is affiliated with Mutual and 
that this program, Exhibit No. 15, is patterned after 
KBWD. A. To a certain extent it is, yes, sir, it is pat¬ 
terned to some extent after the KBWD programs. 

Q. Now, are you familiar with the type of network com¬ 
mercial and sustaining programs which you propose to 
broadcast A. That are on this program schedule I 
1493 have submitted here? 

Q. On Exhibit 15. A. Yes, sir. In general, I am. 
Of course, some of the programs in that, the network pro¬ 
grams, I am not thoroughly familiar with, but I am familiar 
with most of them. 


1495 Q. In making up this program schedule, have you 
tried to present a balanced tentative program? A. 
Yes, sir, I have tried to conform to a balanced program¬ 
ming as much as possible. 

Q. Now, will you tell me how much sustaining church 
time you propose to broadcast, and how much commercial 
religious programs you propose to broadcast? A. We pro¬ 
pose to broadcast— 

Q. Taking Sunday only. A. Sunday only? 

Q. Yes. A. Well, on Sunday, we propose to broadcast 
an hour and a half of commercial religious programs from 
Mutual, on Sunday morning. 
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1496 Q. An hour and a half or two hours and a half? 
A. Let me check it. (Short pause.) 

Two and a half hours of network commercial religious 
programs. 

Q. And your local sustaining church programs? A. 
One hour; one hour from 11 to 12 on Sunday. 

However, we have a program, a 30-minute program of 
hymns from 8:30 to 9:00 on Sunday morning. 

We have another 15-minute program of hymns from 4:30 
to 4:45 on Sunday afternoon. I believe that is all. 

Now, throughout the week, we have scheduled a 15-minute 
program each week day, Monday through Friday, for devo¬ 
tional programs, sustaining. 

Also, we have a 30-minute program of hymns throughout 
the week. That will be organ music. 

Q. In connection with your statement in Exhibit J, page 
2 of your application, you state here, 4 ‘Applicant submits 
that the community will be better served by a radio station 
individually owned, as distinguished from one owned by a 
newspaper.” A. Which exhibit is that, please? 

Q. Exhibit J of your application. A. Oh, yes. 

Q. Is it your position that the joint ownership of a news¬ 
paper and radio station conflicts with the operation of the 
radio station in the public interest? A. Well, under 

1497 certain conditions it could, yes, sir, certainly. 

Mr. Burke: That is all. 

The Presiding Officer: Mr. Mayes. 

The Witness: Yes, sir. 

The Presiding Officer: Are you personally familiar with 
the programs of KBWD? 

The Witness: Yes, sir. 

The Presiding Officer: Have you, in the last six months, 
submitted a program log for any particular year? 

The Witness: No, I have not been called upon to submit 
one. 

The Presiding Officer: Do you know how much time is 
actually spent as sustaining time at that station as of this 
time? 
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The Witness: If it will be of value to you, sir, I have 
a work sheet here, with figures, for one week in April. That 
will give you the figures on that, I think. 

The Presiding Officer: All right, let me see your working 
statement, Mr. Mayes, if you will. 

(Witness hands papers to the Presiding Officer.) 

The Witness: This is really not a work sheet, it is ma¬ 
terial that I got from this station which was for this week 
—it is May, rather, not April, May 6th, the week of May 6th. 

The Presiding Officer: Do you want to offer that, a copy 
of that, Governor, as an exhibit? 

Mr. Case: What is it? 

1498 The Witness: It is a program log for one week, 
the week of May 6th, of KBWD at Brownwood. 

Mr. Case: KBWD is not on temporary license, is it? 

The Witness: No, sir. 

Mr. Case: If you want to, Mr. Examiner. 

The Presiding Officer: Well, if this could be copied and 
made available—could you have it copied and have it sub¬ 
mitted tomorrow? 

The Witness: Yes, sir, I think I could have it typed. 

Mr. Case: All right. 

The Presiding Officer: We will give it a number. We 
will reserve a number for that exhibit. Would you care to 
introduce that at this point, the exhibit to be copied and 
submitted 

Mr. Case: Yes. It will be Exhibit 18. 

The Presiding Officer: Are there any objections to its 
admission? 

(No response) 

The Presiding Officer: Hearing none, it will be admitted 
as Exhibit 18 in Docket No. 7334. 

(Lubbock County Exhibit No. 18 was received in evi¬ 
dence, copies to be supplied later.) 
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Mr. Case: By reason of the fact that this witness has a 
connection with an existing licensee of another radio sta¬ 
tion, I have been somewhat brief in my presentation; also, 
I have done it in the interest of conserving time. 

1499 However, I would like to ask Mr. Mayes concern¬ 
ing one matter. 

The Presiding Officer: Very well. 

Redirect Examination 
By Mr. Case: 

Q. Mr. Mayes, would you state whether or not, speaking 
of the experience you have had in another station, do you 
think that experience would be sufficient so that use could 
be made of that experience to enable you to run and oper¬ 
ate the station under application here? A. I am quite sure 
that the partnership would be able. 

Q. Also, do you think that sufficient cash could be made 
available A. I am quite sure that we would be able to ad¬ 
vance sufficient cash to operate the station. 

Q. You are quite sure you will be able to borrow cash 
if you need cash? 

The Presiding Officer: How much money, all told, Mr. 
Mayes, have you already figured you have advanced to this 
company? 

The Witness: About $17,000, somewhere in the neighbor¬ 
hood of $17,000. 

The Presiding Officer: That is, that you would advance 
all told? 

The Witness: $17,000, about. 

The Presiding Officer: And part of that would be, 

1500 probably, borrowed? 

The Witness: Probably it would. 

The Presiding Officer: Any other questions of this wit¬ 
ness? 

Mr. Carr: May I ask just one question? 

The Presiding Officer: One question. 
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Mr. Carr: One question. 

What would be the conditions under which you would be¬ 
lieve that a newspaper-owned radio station, where a news¬ 
paper owns the primary interest in that station, when do 
you believe that station could not operate in the public in¬ 
terest? 

The Witness: The conditions—if the station were not 
free to operate as a separate corporation and as an indi¬ 
vidual operation, if the operators were directed by the 
newspaper company and under the control of the news¬ 
paper company, the programming is under the control of 
the newspaper ownership rather than the radio station 
ownership, that would be when. 

Mr. Carr: Thank you very much. 

The Presiding Officer: You may be excused. 


1501 Mr. Mayes: May I make a statement? 

The Presiding Officer: Yes. 

Mr. Mayes: I am not sure that all the information here 
that I have is sufficient to make a breakdown, but I think I 
can make it with reasonable accuracy. 

As I understand it, it is just a copy of the program log 
that has been made. I have not checked it with the records 
accurately. 

The Presiding Officer: Well, you will be back with that 
tomorrow sometime, and you can make whatever explana¬ 
tion may be needed. 

Mr. Mayes: All right. 

The Presiding Officer: All right, Governor. 

Mr. Case: I will call Mr. Nelson, one of the other part¬ 
ners comprising Lubbock County Broadcasting Company. 

Thereupon G. H. Nelson was called as a witness for and 
on behalf of Lubbock County Broadcasting Company and, 
having been duly sworn, was examined and testified as 
follows: 
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Direct Examination 
By Mr. Case: 

Q. Will yon state your name? A. G. H. Nelson. 

Q. And your residence? A. 2121 17th Street, 
1502 Lubbock, Texas. 

Q. And what is your business, Mr. Nelson? A. I 
am an attorney at law. 

Q. Mr. Nelson, are you a citizen of the United States? A. 
Yes, sir. 

Q. When were you born? A. Born February 27, 1902, in 
Texas. 

Q. And what is your interest in this particular partner¬ 
ship in the applicant here, the Lubbock County Broadcast¬ 
ing Company? A. 12^ per cent. 

Q. Have you any other radio interests? A. No, sir. 


1504 By Mr. Case: 

Q. Mr. Nelson, are you in a position to advance whatever 
sums are necessary in order to build and operate this sta¬ 
tion in Lubbock, Texas, if it is granted? A. Yes, sir. 

Q. Now, I have asked you before the qualifying questions 
that I think should be asked of you, while Mr. Mayes was 
on the stand. 

Now, Mr. Nelson, will you tell us something about the 
present radio service in Lubbock that you know of from 
your own knowledge? A. We have one station in Lubbock, 
_ f KFYO. 

Q. Who owns that station? A. It is owned by the Plains 
Radio Broadcasting Company. 

‘ 1505 Q. How many newspapers have you in Lubbock, 
published there? A. We have one daily paper; the 
Avalanche Journal Publishing Company puts out a morning 
paper and evening paper, the same publishing company. 

Q. Is there any other local station in Lubbock? A. No, 
sir. 
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Q. Are you familiar with the terminology of the Com¬ 
mission; do you know the meaning of a 1-1 proposition? 
A. One newspaper and one radio station. 

Q. In the same community? A. I know what that means. 


1511 Cross-Examination 

By Mr. Carr: 

1512 Q. Is it your feeling that the present ownership 
of station KFYO is monopolizing the dissemination 

of information down there? A. No, sir, I did not mean to 

intimate that. 

• ••••••••• 

1520 Redirect Examination 

Bv Mr. Case: 

Q. Do you listen to station KFYO and have you ever 
heard it announced over KFYO, “This is the Ava- 

1521 lanche Journal station”? A. Yes, sir, that is the 
way it is generally known. 

Mr. Case: That is all. 


1524 C. C. Woodson was called as a witness for and on 
behalf of the Lubbock County Broadcasting Com¬ 
pany and, having been duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Case: 

Q. Mr. Woodson, will you give the reporter your name? 
A. C. C. Woodson. 

Q. Your residence? A. 2311 Vincent Street, Brownwood, 
Texas. 

Q. And your business? A. Newspaper publisher. 

Q. Are you an American citizen? A. Yes, sir. 
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1525 Q. Where were you born? A. On August 6, 1898. 

Q. Where? A. Searcy, Arkansas. 

Q. How much interest do you have in this partnership, 
the Lubbock County Broadcasting Company? A. I believe 
it is 43—isn’t it? I can’t remember figures at all. 

The Presiding Officer: It is what is left over after you 
deduct the other two interests? 

Mr. Case: That is all right (laughter). 

By Mr. Case: 

Q. You publish a newspaper in Lubbock? A. No, sir, 
Brownwood, Texas. 


1528 Q. And you feel, from these holdings of yours 
and your ability to borrow, that you will be able to 
obtain sufficient cash to meet the obligations of this par¬ 
ticular station? A. Yes, sir. 


1529 Q. You say you are a newspaper publisher? A. 

Yes, sir. 

Q. How much is your interest in that, at the present 
time? A. At the present time I own 90 per cent of the 
Brownwood Bulletin. 

Q. Where is that published? A. At Brownwood, Texas. 

Q. Is that a weekly or daily publication? A. Daily paper. 

Q. Very good, sir. Proceed. A. 75 per cent of the stock 
in Del Rio Newspapers, Inc. 

Q. What is that? A. That is publishing the News Her¬ 
ald, a newspaper in Del Rio, Texas. 

Q. That is all? A. No. I own 50 per cent—I do not re¬ 
member the number of shares, but I know the percentage— 
I own 50 per cent of the Lamesa Newspapers, Inc., a pub¬ 
lishing corporation. 

Q. What is that? A. They have a semi-weekly, at 
Lemesa, Texas. 

The Presiding Officer: This statement says 40 per cent. 

The Witness: Of what ? 
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1530 Q. Have you been connected with various civic 
activities, such as the Community Chest drives and 
things of that sort? A. Yes, sir. 

Q. You say you are a newspaper publisher? A. Yes, sir. 
Q. How much is your interest in that, at the present 
time? A. At the present time I own 90 per cent of the 
Brownwood Bulletin. 

Q. Where is that published? A. At Brownwood, Texas. 

• ••••••••• 

1532 How far is Lamesa from Lubbock? A. I believe 
it is 62 miles. 

Q. And what is your interest in the Lamesa newspaper? 
A. I own 50 per cent, or 40 per cent of it; my wife owns 10 
per cent. I will get that right. 

Q. Now, do you get any circulation up at Lubbock? A. 
No, sir—oh, perhaps a few, you know. 

• ••••••••• 

1535 The Presiding Officer: Mr. Woodson. 

The Witness: Yes, sir. 

The Presiding Officer: You say you have a newspaper? 
The Witness: Yes, sir. 

The Presiding Officer: Does that have a general circu¬ 
lation in Lubbock? 

The Witness: Oh, no, that is 250 miles from Lubbock; 
250 and some odd miles. 

• •#••••••• 

1543 Hugh De Witt Landis, a witness called for and on 
1 behalf of Plains Radio Broadcasting Company, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Carr: 

Q. Will you state your name and address, please. A. 
Hugh DeWitt Landis; although I go by the name of De- 
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Witt so much I sometimes forget the “Hugh”. 2812-22nd 
Street, Lubbock, Texas. 

Q. What is your connection with the Plains Radio Broad¬ 
casting Company? A. I am a stockholder, director, officer 
in the corporation, and manager of Radio Station KFYO 
at Lubbock, Texas. 

Q. How long have you been associated with KFYO? A. 
Since April 8, 1936, the day our firm acquired the station. 


1545 Q. What is your understanding as to the cost of 
construction. You heard Mr. Cullum testify the 

other day on that? A. I think I had better look it up in 
the application. $144,400. 

1546 Q. What is your understanding as to the basis for 
that cost of construction? A. That estimate is based 

upon advice of consulting engineers plus our own Chief En¬ 
gineer, in addition to price lists of manufacturers as far 
as their representative could tell us the prices of equipment. 

Q. What is your monthly cost of operation in KFYO? 
A. At the present time? 

Q. Yes. A. It varies from $10,500 to $11,000 or slightly 
in excess of that. 

Q. And what is the monthly revenue, approximately? A. 
Approximately $16,000. 

Q. Do you expect if you get a grant that there will be 
any increase in the cost of operation? A. Yes, sir. 

Q. Do you expect that the monthly revenue will be in¬ 
creased to any extent? A. I think that conclusion is in¬ 
escapable. Our estimated monthly revenue in this applica¬ 
tion is based upon our present revenue as that is what we 
had in sight at the time. 


1552 This South Plains of Texas area start two coun¬ 
ties to the north of Lubbock at the north border of 
Wichita County. North of that point, believe it or not, 
cotton cannot be raised. There is an isomere that appears 
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on the official U. S. weather map. It seems the growing 
season is long enough south of it but not north. 

To the north of it, in the Amarillo area, which is dis¬ 
tinct from Lubbock as to market and as to interests of its 
people, because it is large ranching and large wheat grow¬ 
ing areas, you have a ditferent situation. 

We want to bring that point out, that Lubbock and 
Amarillo are not the same market. You would get into 
more trouble in either town saying they were than you 
would in Dallas and Fort Worth saying the same thing. 

• ••••••*•• 

1556 I wanted to point out those facts, Mr. Examiner, 
so I could wind this thing up quickly, instead of tak¬ 
ing the two hours I had prepared to take. I will finish by 
saying that being the center of a retail-wholesale trading 
area, with an agricultural center, Lubbock is a market sep¬ 
arate and apart, with different interests and different 
people, from Amarillo. We don’t expect or propose to try 
to serve the Amarillo people and do not think that the 
Amarillo radio station can get the job done for Lubbock. 

We do want the additional facilities for which we are 
applying, because we have pioneered the field down there. 
We have been there 10 years with the station. When we 
went in it was pretty rough, in the early days. We fought 
it through to prosperous days. We have an area there we 
know we can serve and we desire to serve it. It has only 
secondary service daytime and at night unless conditions 
are extremely ideal they have to listen exclusive of KFYO 
as we are limited to our 4 millivolt contour after sundown. 

And, contrary to what Mr. Dillard said, our people don’t 
think secondary service is sufficient. I hear that 

1557 every day, “Why don’t we get a radio station to 
cover our area?” 

Mr. Hofheinz: Mr. Examiner, we don’t want to object to 
that line of testimony, but— 

The Witness: That is about the size of my story. 
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By Mr. Carr: 

Q. How many personnel do you have at KFYO? A. The 
present staff, 19. * 

Q. How many are veterans? A. There are 8 veterans on 
our staff. 

Q. Do you have any veterans returning? A. Most of 
those 8 have returned from the service. I think we still 
have 2 of our ex-employees in the service, both in the Army, 
incidentally. 

Q. How many more employees do you feel you will have 
to have if you get a Regional grant? A. We expect to em¬ 
ploy at least 4 more if we can get the kind of men we want 
for special jobs. 

Q. What network is KFYO on? A. The American 
Broadcasting Sompany. 

Q. What network is KGNC in? A. National Broadcast¬ 
ing Company. 

1564 Cross-examination 

By Mr. Hofheinz: 

Q. Do you recall when Plains Radio Broadcasting Com¬ 
pany acquired KFYO? A. Yes; April 8, 1936. 

1578 Q. Now, how does Plains Radio contemplate fi¬ 
nancing this expenditure for the proposed station at 
Lubbock specifically? A. From existing funds, probably 
from installment notes and from a loan, if needed, from the 
Globe-News Publishing Company. 

1581 Q. Now, a little while ago you were asked on direct 
examination the total estimated cost of operation, 
and what do you estimate that cost to be, now, as of today? 
A. I quoted from the application $144,400. 

Q. Is that what you are now spending in the operation 
of your station? A. No, that is the cost of this new in¬ 
stallation. 
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Q. I am asking now what is your proposed cost of 
monthly operation? A. $13,000. 

Q. What are you now spending in the operation of your 
station? A. It varies greatly quite a lot hut it will 
15S2 run up above $11,000 some months. 

Q. Some months. What will be the average for 
the 12 months next preceding the filing of your application 
for renewal of KFYO? A. I don’t know the figures off¬ 
hand, Mr. Hofheinz. Are they in the application some¬ 
where? 

Q. No, sir, I don’t believe they are. A. Somewhere in 
that neighborhood. 

Qi Somewhere around $11,000 a month? A. Yes. 

• •••••••• 

15S7 Q. How many employees did you say you had? 
A. Nineteen. 

*•*•*•*••• 

1595 Q. Who owns a hundred percent of the stock of 
the Lubbock Avalanche and Journal? A. I think it 
is indicated here that the Globe-News Publishing Com¬ 
pany— 

Q. Owns a hundred percent of it? A. Yes, sir. 

Qi In other words, the Lubbock Avalanche and Journal 
in Lubbock occupies the same position that KFYO and 
KGNC occupy with respect to the ownership by the News 
Globe; is that correct? A. Yes. 

Q. Mr. Guy—let me correct the record. Correction. I 
think we are both wrong about it. Eighty percent of the 
stock of KGNC and KFYO is owned by the News Globe 
Publishing Company? A. Yes. 

Q. An additional 18 percent is controlled by the em¬ 
ployees of the Globe-News? A. Yes, sir. 

Q. Two percent, one to you and one to Mr. Izzard, con¬ 
stitute the other outstanding stock? A. Yes. 

Q. What is Mr. Prouty’s position in Lubbock? A. He 
runs the business end, I suppose, business management of 
the Lubbock Avalanche and Journal. 
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Q. Do your call signals on the station, call letters of 
the station, carry with the frequency “The Lub- 

1596 bock Avalanche and Journal Station ’ \ A. Yes, sir. 

Q. And that is consistently carried by the station 
in Lubbock, isn’t it? A. Yes, sir, that is right. 

Q. Mr. Guy does not participate in the operation of the 
station at all? A. No, sir. 

Q. None of the officers actively engaged in operating 
either KFYO or KGNC are officers or directors of the 
Globe-News Publishing Company, are they? A. If I under¬ 
stood that, you said none of the officers or directors— 

Q. Who are actively engaged in operating KFYO and 
KGNC are members of the Board of Directors—are officers 
of the Globe-News Publishing Company? A. Not officers, 
no. 

Q. Or directors? A. Yes, Mr. Izzard is a director of 
Globe-News Publishing Company and Mr. Prouty is a di¬ 
rector of the Globe-News Publishing Company, and Mr. 
Howe, and they also are on the Board of the Plains Radio. 
Q. But they are not actively engaged in operating the 
radio station? A. No. They are actively engaged in 

1597 directing the policy, yes. 

Q. None of them are present here today? A. Mr. 
Guy is here. 

Q. Mr. Guy. A. He is not a director of Plains Radio. 
You are right. 

1611 Cross-examination 

By Mr. Hofheinz: 

Q. Mr. Landis, this morning on direct examination you 
stated, substantially, that an Amarillo station will not do a 
job in Lubbock. 

Now, in that connection, you are an officer of the same 
company which owns both KGNC and KFYO? A. That is 
true, yes. 
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Q. Well, as an officer of that company and as a stock¬ 
holder in that company, are you familiar with the applica¬ 
tion filed by KGNC in connection with its application for 
increased power to 10 kilowatts? A. I was not familiar 
■with it; I was aware of it. 

Q. Have you seen the application? A. No, I have not 
seen the application. 

Q. Would you say that the representations made in that 
application would be accurate, based upon the manner in 
which the company operates? A. Yes. 

1612 Q. I show you, Mr. Landis, a photostatic copy of 
the application filed on October 4, 1945, with at¬ 
tached exhibits, in File No. B3-P-3733, call letters KGNC, 
Amarillo, the Plains Radio Broadcasting Company. 

I call your attention to Exhibit 5-A, page 42 of said ap¬ 
plication. I will ask you to read the statement beginning 
with the word “According” in the second paragraph and 
ending with the word “area” on the succeeding page, if 
you will, please. A. All right. 

“According to Rand-McNally •trading area map pre¬ 
pared by Dr. Harry R. Tosdal, Professor of Marketing of 
Harvard University Graduate School of Business Adminis¬ 
tration, there are 60 major trading areas in the United 
States. Amarillo is the major trading center of one of the 
60 major trading areas. 

“Within the Amarillo major trading area the only other 
radio service is furnished by five local channel stations as 
follows.: 

“KTNM, Tucumcari, New Mexico, 1400 kilocycles, 250 
watts. 

“KPDN, Pampa, Texas, 1340 kilocycles, 100 watts. 

“KFYO, Lubbock, Texas, 1340 kilocycles, 250 watts. 

“KICA, Clovis, New Mexico, 1240 kilocycles, 250 watts. 

“KVOP, Plainview, Texas, 1400 kilocycles, 250 watts. 

“The proposed KGNC operation would provide coverage 
to practically all of the Amarillo major trading area dur¬ 
ing daytime. With the exception of KFDA, the only 
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1613 stations operating within the KGNC proposed day¬ 
time coverage area are located at great distances 

from Amarillo, as shown in the following tabulaton, and all 
are local in coverage. 

“KFDA, Amarillo, Texas, zero miles. 

“KPDN, Pampa, Texas, 52 miles. 

“KICA, Clovis, New Mexico, 96 miles; KFYO, Lubbock, 
Texas, 111 miles. 

“KASA, Elk City, Oklahoma, 137 miles. 

“KTNM, Tucumcari, New Mexico, 110 miles. 

“KVOP, Plainview, Texas, 73 miles. 

“It should be noted that all of these stations are local 
stations. It should also be noted that no station carrying 
the same programs as KGNC would exist within the KGNC 
coverage areas, with the exception of KFYO, which carries 
1 program originating from the Lone Star chain. 

“Particular attention is called to the increased rural cov¬ 
erage for KGNC’s weather, market and agricultural pro¬ 
grams. The special weather broadcasts direct from the 
United States Weather Bureau at Amarillo are of special 
value to farmers and stockmen of this area. Sudden and 
violent storms occur during the fall and winter months in 
the High Plains area, usually accompanied by extreme 
temperature drops. Inadequate warning of these storms 
results in heavy losses to the stock raisers of the area.” 

Q. Now, as an officer and a stockholder in that 

1614 corporation, you feel that these representations are 
accurate representations, upon which the applica¬ 
tions were granted, among others, predicated! A Yes, sir. 

Q. Now, did KGNC, when filing this application, pro¬ 
pose to do a job of covering rural listeners within the half 
millivolt per meter contour of the station! A. I suppose 
so, yes. 

Q. Were they going to program particularly to take care 
of the local requirements! A. Those statements would 
lead me to think so, sir. 
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Q. Did they so propose in the application, that they 
would so program to take care of the needs of these rural 
people within the half milli volt per meter contour? A. 
That is true. 

Q. Then, there is no necessity of a duplicate station serv¬ 
ing the identical area for which KGNC has already prom¬ 
ised it will render a special type of rural service, is there? 
A. I think there is. There seems to be a necessity for 
multiplicity of service. Our people are entitled to that 
service. 

Q. From the same ownership which, representing also a 
newspaper in Lubbock—without permitting a new station 
to go into the Lubbock area to serve both identical 
1615 people? A. No, we haven’t put it on that basis. 

• ••••••••• 

1620 Cross-examination 
By Mr. Case: 


1621 Q. And is this station, KFYO, a wholly-owned 
subsidiary radio station in Lubbock? A. Not wholly 
owned. 

Q. How much owned? A. 80 per cent with the Globe 
News Publishing Company. 

Q. Majority owned? A. Yes. 
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EXHIBITS. 

2098 Applicant’s Exhibit No. 13. 

WENDELL MAYES 
BROWNWOOD, TEXAS 
STATEMENT OF FINANCIAL CONDITION 

April 30,1946 

Cash 

United States War Bonds (Maturity Value) 
Deposited in Escrow with H. M. Fentress 
Stocks—Market Values 
Brown County Broadcasting Co. 

15 shares $41,375.00 

Citizens National Bank, Brownwood 
50 shares 2,500.00 

Brownwood Shelling Co., 25 shares 2,500.00 


Note Receivable 
J. S. McBeath 
Real Property 

3 Lots, Vincent St., Brownwood, 
Texas 

Undivided % interest—255 acre 
farm, Brown County, Texas 
Undivided Interest—W. H. Mayes 
Est. 

^interest—800 Hawkins Street, 
Brownwood, Texas 


Improvements—Less Depreciation 
Residence—Vincent Street $ 8,500.00 

y 2 interest building, 800 

Hawkins Street # 5,000.00 13,500.00 


1,962.05 

$ 1,800.00 
2,500.00 
1,500.00 

1,000.00 6,800.00 


$ 1,455.87 
7,350.00 
25,000.00 


46,375.00 


Personal Property 

Total Assets 


$107,442.92 
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Liabilities 

Notes Payable 

Republic National Bank, Dallas, Texas $ 17,500.00 


Total Liabilities $ 17,500.00 

Net Wobth 

Wendell Mayes $ 89,942.92 


Total Liabilities and Net Worth $107,442.92 
2099 Annual Income 

1944 .$11,787.93 

1945 . 12,357.36 


Bank reference: Citizens National Bank, Brownwood, 
Texas. 

2100 Applicant’s Exhibit No. 14. 

PROGRAM POLICIES 

1. Middle commercials in NEWS CASTS will not be 
permitted. 

2j Commercial spot announcements will be limited to one 
(1) minute. 

3. Advertising matter in 15 minute programs will be lim¬ 
ited to three (3) minutes. 

4. Time will be made available for discussion, by each 
side, of controversial issues. 

5. Time will be made available to candidates for public 
office in accordance with the provisions of the law. 

6. Time will be made available to religious, educational, 
civic, charitable and similar organizations. When re¬ 
quested, or when deemed advisable, a program director will 
be supplied to assist in the preparation of such programs 
for broadcast. 

7. Time will be made available to all colleges and High 
Schools for educational or musical programs or a com¬ 
bination thereof. Definite time each week will be set aside 
for such programs. 
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8. Devotional service of fifteen minutes each day, Mon¬ 
day thru Friday, will be offered to the Ministerial Associa¬ 
tion free of charge, for such use by the various regularly 
established churches. One hour Sunday will likewise be 
made available. One 15-minute period will be made avail¬ 
able each Saturday to make announcements of Sunday ser¬ 
vices in Lubbock churches. 

9. Time will be made available to all local, State and 
National Governmental Agencies. 

10. Time will be made available, without charge, to the 
County Farm Agent and Home Demonstration Agent for 
discussion of matters relating to such business. 

11. After a study of the existing program service an at¬ 
tempt will be made to supply a diversified program. When 
the existing station is broadcasting “talking programs” 
the proposed station will, during such period, attempt to 
broadcast musical programs. 

12. Time will be made available to non-profit organiza¬ 
tions and minority groups. 

13. It is realized by the members of applicant partner¬ 
ship that FIRST CLASS SUSTAINING PROGRAMS 
are the “backbone” of any well balanced program service. 
Consequently, GOOD broadcasting time will be made avail¬ 
able for such programs. They will not be crowded out into 
hours when the listening audience is at low ebb. 

2101 Applicant’s Exhibit No. 15. 

PROPOSED TENTATIVE PROGRAM SCHEDULE 

FOR ONE WEEK. 


SUNDAY 


7:00- 7:30 AM 

Young People’s Church 

(NC) 

COM 

MBS 

7:30- 8:00 

Voice of Prophecy 

(NC) 

COM 

MBS 

8:00- 8:30 

Radio Bible Class 

(NC) 

COM 

MBS 

8:30- 9:00 

Favorite Hymns 

(LS) 

sus 

R-LT 

9:00- 9:15 

•News 

(WC) 

COM 

S 

9:15- 9:30 

Pro Arte Quartet 

(NS) 

SUS 

MBS 

9:30-10:00 

Sunday Morning Melodies 

(LS) 

sus 

S-LT 

10:00-10:30 

Pilgrim Hour 

(NO) 

COM 

MBS 

10:30-11:00 

Lutheran Hour 

(NC) 

COM 

MBS 

11:00-12:00 

Church Services 

(LS) 

SUS 

R-LT 
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12:00-12:30 PM 

Songs Along the Trail 

(NS) 

sus 

MBS 

12:30-12:45 

•Bill Cunningham (News) 

(NC) 

COM 

MBS 

1:00- 1:30 

Sunday Musicale 

(RS) 

SUS 

S 

1:30 2:00 

Vera Holley Sings 

(NS) 

sus 

MBS 

2:00- 2:30 

Murder is My Hobby 

(NS) 

sus 

MBS 

2:30- 3:00 

True Detective Mystery 

(NC) 

COM 

MBS 

3:00 3:30 

The Shadow 

(NC) 

COM 

MBS 

3:30- 4:00 

Quick as a Flash 

(NC) 

COM 

MBS 

4:00- 4:30 

Those Websters 

(NC) 

COM 

MBS 

4:30- 4:45 

Cedric Foster (News) 

(NC) 

COM 

MBS 

4:45- 5:00 

•Religious Hymns 

(LS) 

SUS 

S-LT 

5:00- 5:30 

Let’s Go to the Opera 

(NS) 

sus 

MBS 

5:30- 6:00 

CBC Star Show 

(NS) 

sus 

MBS 

6:00- 6:30 

Alexander’s Mediation 

(NS) 

sus 

MBS 

6:30- 6:45 

Special Investigator 

(NS) 

sus 

MBS 

6:45- 7:00 

News—Gabriel Heatter 

(NC) 

COM 

MBS 

7:00- 7:30 

Exploring the Unknown 

(NC) 

COM 

MBS 

7:30- 8:00 

Double or Nothing 

(NC) 

COM 

MBS 

8:00- 8:30 

Freedom of Opportunity 

(NC) 

COM 

MBS 

8:30- 9:00 

Serenade for Strings 

(NS) 

SUS 

MBS 

9:00- 9:15 

William Hillman Reports 

(NS) 

sus 

MBS 

9:15- 9:30 

•This Week in Washington 

(WS) 

sus 

S 

9:30- 9:55 

Benny Goodman’s Orch. 

(NS) 

sus 

MBS 

9:55-10:00 

Tomorrow’s Programs 

(LC) 

COM 

S 

10:00-10:15 

•News 

(WC) 

COM 

S 

10:15-10:30 

Eddy Howard Orch. 

(NS) 

SUS 

MBS 

10:30-10:55 

Benny Strong’s Orch. 

(NS) 

sus 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

sus 

MBS 

2102 

MONDAY 




6:00- 6:25 AM 

Wake Up and Live 

(RS) 

sus 

ET 

6:25- 6:30 

•News 

(WC) 

COM 

S 

6:30- 7:00 

•Musical Clock 

(RC) 

COM 

ET 

7:00- 7:15 

•Frazier Hunt (News) 

(NC) 

COM 

MBS 

7:15- 7:45 

Shady Valley Folks 

(NS) 

sus 

MBS 

7:45- 7:55 

The Farm Front 

(WS) 

sus 

S 

7:55- 8:00 

•Commodity Markets 

(WS) 

sus 

S 

8:00- 8:15 

•News 

(WC) 

COM 

S 

8:15- 8:30 

Faith in Our Times 

(NS) 

sus 

MBS 

8:30- 9:00 

Married for Life 

(NS) 

sus 

MBS 

9:00- 9:15 

•Cecil Brown (News) 

(NS) 

sus 

MBS 

9:15- 9:30 

Real Estate Roundup 

(LC) 

COM 

S-LT 

9:30- 9:45 

Take it Easy Time 

(NC) 

COM 

MBS 

9:45-10:00 

Victor H. Lindlahr 

(NC) 

COM 

MBS 

10:00-10:15 

Lyle Van (News) 

(NC) 

COM 

MBS 

10:15-10:30 

Morton Downey 

(NC) 

COM 

MBS 

10:30-10:45 

Public Health Talk 

(LS) 

SUS 

S-LT 

10:45-11:00 

Naval Academy Band 

(NS) 

sus 

MBS 

11:00-11:15 

News for Women 

(NS) 

sus 

MBS 

11:15-11:30 

Luncheon with Lopez 

(NS) 

sus 

MBS 

11:30-11:45 

•Treasure Chest Time 

(RS) 

sus 

ET 

11:45-12:00 

John J. Anthony 

(NC) 

COM 

MBS 

12:00-12:15 PM 

•Cedric Foster (News) 

(NS) 

sus 

MBS 

12:15-12:30 

The Plainsmen 

(LS) 

sus 

S-LT 

12:30- 1:00 

Queen for a Day 

(NC) 

COM 

MBS 

1:00- 1:15 

•News 

(WC) 

COM 

S 

1:15- 1:30 

•Trade Winds Tavern 

(RC) 

COM 

ET 

1:30- 2:00 

Lady be Beautiful 

(NS) 

SUS 

MBS 

2:00- 2:15 

•Erskine Johnson 

(NS) 

sus 

MBS 



51 


2:15- 2:30 

♦Johnson Family 

(NS) 

SUS 

MBS 

2:30- 3:00 

Mutual’s Melody Hour 

(NS) 

SUS 

MBS 

3:00- 3:15 

♦Closing Markets 

(WS) 

SUS 

S 

3:15- 3:30 

♦Victory Parade 

(RS) 

SUS 

s 

3:30- 4:00 

Favorite Hymns 

(LS) 

SUS 

S-LT 

4:00- 4:15 

Afternoon Devotional 

(LS) 

SUS 

S-LT 

4:15- 4:30 

Levelland News 

(LS) 

SUS 

S 

4:30- 4:45 

Voice of the Army 

(RS) 

SUS 

S 

4:45- 5:00 

♦News 

(WC) 

COM 

s 

5:00- 5:15 

Here’s Howe 

(NS) 

SUS 

MBS 

5:15- 5:30 

Superman 

(NC) 

COM 

MBS 

5:30- 5:45 

Captain Midnight 

(NC) 

COM 

MBS 

5:45- 6:00 

Tom Mix 

(NC) 

COM 

MBS 

6:00- 6:15 

♦Fulton Lewis, Jr. (News) 

(NC) 

COM 

MBS 

6:15- 6:30 

Songs to Remember 

(LS) 

SUS 

S-LT 

2103 

6:30- 6:45 

Chester Bowles (OPA) 

(RS) 

SUS 

ET 

6:45- 7:00 

Meet the Band 

(RS) 

SUS 

ET 

7:00- 7:15 

Gabriel Heatter 

(NC) 

COM 

MBS 

7:15- 7:30 

Real Life Stories 

(NC) 

COM 

MBS 

7:30- 8:00 

Spotlight Bands 

(NC) 

COM 

MBS 

8:00- 8:45 

Fight of the Week 

(NC) 

COM 

MBS 

8:45- 9:00 

George Barrie’s Orch. 

(NS) 

SUS 

MBS 

9:00- 9:15 

Henry J. Taylor 

(NCI 

COM 

MBS 

9:15- 9:30 

Don Me Crane Orch. 

(NS) 

SUS 

MBS 

9:30-10:00 

Bulldog Drummond 

(NC) 

COM 

MBS 

10:00-10:15 

♦News 

(WC) 

COM 

S 

10:15-10:30 

Billy Bishop Orch. 

(NS) 

SUS 

MBS 

10:30-10:55 

Lew Diamond Orch. 

(NS) 

SUS 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

SUS 

MBS 

11:00-11:30 

Les Brown’s Orch. 

(RS) 

SUS 

ET 

11:30-11:55 

Melody Time 

(RS) 

SUS 

ET 

11:55-12:00 

News 

(WS) 

SUS 

S 

2104 

6:00- 6:25 

TUESDAY 

AM Wake Up and Live 

(RS) 

• 

• 

SUS 

ET 

6:25- 6:30 

♦News 

(WC) 

COM 

S 

6:30- 7:00 

♦Musical Clock 

(RC) 

COM 

ET 

7:00- 7:15 

♦Frazier Hunt (News) 

(NC) 

COM 

MBS 

7:15- 7:45 

Shady Valley Folks 

(NS) 

SUS 

MBS 

7:45- 7:55 

The Farm Front 

(WS) 

SUS 

S 

7:55- 8:00 

♦Commodity Markets 

(WS) 

SUS 

s 

8:00- 8:15 

♦News 

(WC) 

COM 

s 

8:15- 8:30 

Faith in Our Times 

(NS) 

SUS 

MBS 

8:30- 9:00 

Married for Life 

(NS) 

SUS 

MBS 

9:00- 9:15 

♦Cecil Brown (News) 

(NS) 

SUS 

MBS 

9:15- 9:30 

Real Estate Roundup 

(LC) 

COM 

S-LT 

9:30- 9:45 

Take It Easy Time 

(NC) 

COM 

MBS 

9:45-10:00 

Victor H. Lindlahr 

(NC) 

COM 

MBS 

10:00-10:15 

Lyle Van (News) 

(NC) 

COM 

MBS 

10:15-10:30 

Morton Downey 

(NC) 

COM 

MBS 

10:30-10:45 

The Returned Veteran VA 

(LS) 

SUS 

S-LT 

10:45-11:00 

Service Command Band 

(NS) 

SUS 

MBS 

11:00-11:15 

News for Women 

(NS) 

SUS 

MBS 

11:15-11:30 

Luncheon With Lopez 

(NS) 

SUS 

MBS 

11:30-11:45 

♦Tin Pan Alley 

(RS) 

SUS 

ET 

11:45-12:00 

John J. Anthony 

(NC) 

COM 

MBS 




12:00-12:15 PM 

•Cedric Foster (News) 

(NS) 

SUS 

MBS 

12:15-12:30 

The Plainsmen 

(LS) 

sus 

S-LT 

12:30- 1:00 

Queen For A Day 

(NC) 

COM 

MBS 

1:00- 1:15 

•News 

(WC) 

COM 

S 

1:15- 1:30 

•Trade Winds Tavern 

(RC) 

COM 

ET 

1:30- 2:00 

Lady Be Beautiful 

(NS) 

SUS 

MBS 

2:00- 2:15 

Erskinc Johnson 

(NS) 

sus 

MBS 

2:15- 2:30 

Johnson Family 

(NS) 

sus 

MBS 

2:30- 3:00 

Mutual’s Melody Hour 

(NS) 

sus 

MBS 

3:00- 3:15 

•Closing Markets 

(WS) 

sus 

S 

3:15- 3:30 

•Victory Parade 

(RS) 

sus 

S 

3:30- 4:00 

Favorite Hymns 

(LS) 

sus 

S-LT 

4:00- 4:15 

Afternoon Devotional 

(LS) 

sus 

S-LT 

4:15- 4:30 

Crosbyton News 

(LS) 

sus 

S 

4:30- 4:45 

Take Your Choice (OPA) 

(RS) 

sus 

ET 

4:45- 5:00 

•News 

(WC) 

COM 

S 

5:00- 5:15 

Here’s Howe 

(NS) 

sus 

MBS 

5:15- 5:30 

Superman 

(NC) 

COM 

MBS 

5:30- 5:45 

Captain Midnight 

(NC) 

COM 

MBS 

5:45- 6:00 

Tom Mix 

(NC) 

COM 

MBS 

2105 





6:00- 6:15 

•Fulton Lewis, Jr. (News) 

(NC) 

COM 

MBS 

6:15- 6:30 

Army Recruiting Hour 

(LS) 

SUS 

S-LT 

6:30- 7:00 

The Falcon 

(NC) 

COM 

MBS 

7:00- 7:15 

Gabriel Heatter 

(NC) 

COM 

MBS 

7:15- 7:30 

Real Life Stories 

(NC) 

COM 

MBS 

7:30- 8:15 

American Forum of Air 

(NS) 

SUS 

MBS 

8:15- 8:30 

This Rhythmic Age 

(RS) 

SUS 

ET 

8:30- 9:00 

The Better Half 

(NS) 

SUS 

MBS 

9:00- 9:15 

All The News 

(NS) 

SUS 

MBS 

9:15- 9:30 

Jimmy Dorsey’s Orch. 

(NS) 

sus 

MBS 

9:30- 9:55 

Claude Hopkins Orch. 

(NS) 

sus 

MBS 

9:55-10:00 

Tomorrow’s Programs 

(LC) 

COM 

S-LT 

10:00-10:15 

•News 

(WC) 

COM 

S 

10:15-10:30 

Benny Strong’s Orch. 

(NS) 

SUS 

MBS 

10:30-10:55 

Ted Straeter’s Orch. 

(NS) 

sus 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

sus 

MBS 

11:00-11:30 

Harry James Orch. 

(RS) 

sus 

ET 

11:30-11:55 

Melody Time 

(RS) 

sus 

ET 

11:55-12:00 

News 

(WS) 

sus 

S 

2106 

WEDNESDAY 




6:00- 6:25 AM 

Wake Up and Live 

(RS) 

sus 

ET 

6:25- 6:30 

•News 

(WC) 

COM 

S 

6:30- 7:00 

•Musical Clock 

(RC) 

COM 

ET 

7:00- 7:15 

•Frazier Hunt (News) 

(NC) 

COM 

MBS 

7:15- 7:45 

Shady Valley Folks 

(NS) 

SUS 

MBS 

7:45- 7:55 

The Farm Front 

(WS) 

sus 

S 

7:55- 8:00 

*Commodity Markets 

(WS) 

sus 

s 

8:00- 8:15 

•News 

(WC) 

COM 

s 

8:15- 8:30 

Faith in Our Times 

(NS) 

sus 

s 

8:30- 9:00 

Married for Life 

(NS) 

sus 

MBS 

9:00- 9:15 

•Cecil Brown (News) 

(NS) 

sus 

MBS 

9:15- 9:30 

Real Estate Roundup 

(LC) 

COM 

S-LT 

9:30- 9:45 

Take It Easy Time 

(NC) 

COM 

MBS 

9:45-10:00 

Victor H. Lindlahr 

(NC) 

COM 

MBS 

10:00-10:15 

Lyle Van (News) 

(NC) 

COM 

MBS 
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10:15-10:30 

Morton Downey 

(NC) 

COM . 

MBS 

10:30-10:45 

Better Farm Homes (HDA) 

(LS) 

sus 

S-LT 

10:45-11:00 

U. S. Marine Band 

(NS) 

sus 

MBS 

11:00-11:15 

News For Woman 

(NS) 

sus 

MBS 

11:15-11:30 

Luncheon With Lopez 

(NS) 

sus 

MBS 

11:30-11:45 

•Treasure Chest Time 

(RS) 

sus 

ET 

11:45-12:00 

John J. Anthony 

(NC) 

COM 

MBS 

12:00-12:15 PM 

•Cedric Foster (News) 

(NS) 

sus 

MBS 

12:15-12:30 

The Plainsmen 

(LS) 

sus 

S-LT 

12:30- 1:00 

Queen For A Day 

(NC) 

COM 

MBS 

1:00- 1:15 

News 

(WC) 

COM 

S 

1:15- 1:30 

•Trade Winds Tavern 

(RC) 

COM 

ET 

1:30- 2:00 

Lady Be Beautiful 

(NS) 

SUS 

MBS 

2:00- 2:15 

Erskine Johnson 

(NS) 

sus 

MBS 

2:15- 2:30 

Johnson Family 

(NS) 

sus 

MBS 

2:30- 3:00 

Mutual’8 Melody Hour 

(NS) 

sus 

MBS 

3:00- 3:15 

•Closing Markets 

(WS) 

sus 

S 

3:15- 3:30 

•Victory Parade 

(RS) 

sus 

S 

3:30- 4:00 

Favorite Hymns 

(LS) 

sus 

S-LT 

4:00- 4:15 

Afternoon Devotional 

(LS) 

sus 

S-LT 

4:15- 4:30 

Brownfield News 

(LS) 

sus 

S-LT 

4:30- 4:45 

Voice of the Army 

(RS) 

sus 

ET 

4:45- 5:00 

•News 

(WC) 

COM 

S 

5:00- 5:15 

Here’s Howe 

(NS) 

sus 

MBS 

5:15- 5:30 

Superman 

(NC) 

COM 

MBS 

5:30- 5:45 

Captain Midnight 

(NC) 

COM 

MBS 

5:45- 6:00 

Tom Mix 

(NC) 

COM 

MBS 

6:00- 6:15 

•Fulton Lewis, Jr. (News) 

(NC) 

COM 

MBS 

2107 





6:15- 6:30 

Jr. Chamber of Commerce 

(LS) 

SUS 

S-LT 

6:30- 7:00 

Fresh Up Show 

(NC) 

COM 

MBS 

7:00- 7:15 

Gabriel Heatter 

(NC) 

COM 

MBS 

7:15- 7:30 

Beal Life Stories 

(NC) 

COM 

MBS 

7:30- 8:00 

Spotlight Bands 

(NC) 

COM 

MBS 

8:00- 8:30 

Bill McAves Orchestra 

(NS) 

SUS 

MBS 

8:30- 9:00 

Endorsed by Dorsey 

(NS) 

sus 

MBS 

9:00- 9:30 

South Plains Forum 

(LS) 

sus 

S-LT 

9:30- 9:55 

Jimmy Dorsey’s Orch. 

(NS) 

sus 

MBS 

9:55-10:00 

Tomorrow’s Programs 

(LC) 

COM 

S-LT 

10:00-10:15 

•News 

(WC) 

COM 

S 

10:15-10:30 

Ted Streater’s Orch. 

(NS) 

SUS 

MBS 

10:30-10:55 

Spike Jones Orch. 

(NS) 

SUS 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

sus 

MBS 

11:00-11:30 

Woody Herman Orch. 

(RS) 

sus 

ET 

11:30-11:55 

Melody Time 

(RS) 

sus 

ET 

11:55-12:00 

News 

(WS) 

sus 

S 

2108 

THURSDAY 




6:00- 6:25 AM 

Wake Up and Lave 

(RS) 

sus 

ET 

6:25- 6:30 

•News 

(WC) 

COM 

S 

6:30- 7:00 

•Musical Clock 

(RC) 

COM 

ET 

7:00- 7:15 

•Frazier Hunt (News) 

(NC) 

COM 

MBS 

7:15- 7:45 

Shady Valley Folks 

(NS) 

sus 

MBS 

7:45- 7:55 

The Farm Front 

(WS) 

sus 

S 

7:55- 8:00 

•Commodity Markets 

(WS) 

sus 

S 

8:00- 8:15 

•News 

(WC) 

COM 

S 

8:15- 8:30 

Faith in Our Times 

(NS) 

sus 

MBS 
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8:30- 9:00 

Mamed For Life 

(NS) 

SUS 

MBS 

9:00- 9:15 

* Cecil Brown (News) 

(NS) 

sus 

MBS 

9:151- 9:30 

Beal Estate Roundup 

(LC) 

COM 

S-LT 

9:30- 9:45 

Take It Easy Time 

(NC) 

COM 

MBS 

9:45-10:00 

Victor H. Lindlahr 

(NC) 

COM 

MBS 

10:00-10:15 

Lyle Van (News) 

(NC) 

COM 

MBS 

10:15-10:30 

Morton Downey 

(NC) 

COM 

MBS 

10:30-10:45 

Know Your Neighbor 

(LS) 

SUS 

S-LT 

10:45-11:00 

U. S. Navy Band 

(NS) 

sus 

MBS 

11:15-11:30 

Luncheon With Lopez 

(NS) 

sus 

MBS 

11:30-11:45 

VFW Program 

(RS) 

sus 

ET 

11:45-12:00 

John J. Anthony 

(NC) 

COM 

MBS 

12:00-12:15 PM 

# Cedric Foster (News) 

(NS) 

sus 

MBS 

12:15-12:30 

The Plainsmen 

(LS) 

sus 

S-LT 

12:30- 1:00 

Queen For A Day 

(NC) 

COM 

MBS 

1:00- 1:15 

•News 

(WC) 

COM 

S 

1:15- 1:30 

•Trade Winds Tavern 

(RC) 

COM 

ET 

1:30- 2:00 

Lady Be Beautiful 

(NC) 

SUS 

MBS 

2:00- 2:15 

Erskine Johnson 

(NS) 

sus 

MBS 

2:15- 2:30 

Johnson Family 

(NS) 

sus 

MBS 

2:30- 3:00 

Mutual’s Melody Hour 

(NS) 

sus 

MBS 

3:00- 3:15 

•Closing Markets 

(WS) 

sus 

S 

3:15- 3:30 

•Victory Parade 

(RS) 

sus 

S 

3:30- 4:00 

Favorite Hymns 

(LS) 

sus 

S-LT 

4:00- 4:15 

Afternoon Devotional 

(LS) 

sus 

S-LT 

4:15- 4:30 

Tahoka News 

(LS) 

sus 

S 

4:30- 4:45 

Take Your Choice OP A 

(RS) 

sus 

ET 

4:45- 5:00 

•News 

(WC) 

COM 

S 

5:00- 5:15 

Here’s Howe 

(NS) 

sus 

MBS 

5:15- 5:30 

Superman 

(NC) 

COM 

MBS 

5:30- 5:45 

Captain Midnight 

(NC) 

COM 

MBS 

5:45- 6:00 

Tom Mix 

(NC) 

COM 

MBS 

6:00- 6:15 

•Fulton Lewis, Jr. (News) 

(NC) 

COM 

MBS 

2109 

6:15- 6:30 

Boy Scouts (Girl Scouts) 

(LS) 

SUS 

S-LT 

6:30- 7:00 

Rogues Gallery 

(NC) 

COM 

MBS 

7:00- 7:15 

Gabriel Heatter 

(NC) 

COM 

MBS 

7:15- 7:30 

Real Life Stories 

(NC) 

COM 

MBS 

7:30- 8:00 

Treasure Hour of Song 

(NS) 

SUS 

MBS 

8:00- 8:30 

You Make The News 

(NS) 

sus 

MBS 

8:30- 9:00 

Texas Tech Orch. 

(LS) 

sus 

S-LT 

9:00- 9:15 

All The News 

(NS) 

sus 

MBS 

9:15- 9:30 

Jimmy Dorsey Orch. 

(NS) 

sus 

MBS 

9:30- 9:45 

The Feeling is Mutual 

(NS) 

sus 

MBS 

9:45- 9:55 

Randy Brooks Orch. 

(NS) 

sus 

MBS 

9:55-10:00 

Tomorrow’s Programs 

(LC) 

COM 

S 

10:00-10:15 

•News 

(WC) 

COM 

S 

10:15-10:30 

Henry King Orch. 

(NS) 

sus 

MBS 

10:30-10:55 

Richard Himber Orch. 

(NS) 

sus 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

sus 

MBS 

11:00-11:30 

Benny Goodman Orch. 

(RS) 

sus 

ET 

11:30-11:55 

Melody Time 

(RS) 

sus 

ET 

11:55-12:00 

News 

(WS) 

sus 

S 
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6:00- 6:25 AM 

Wake Up and Live 

(RS) 

sus 

ET 

6:25- 6:30 

•News 

(WC) 

COM 

S 

6:30- 7:00 

•Musical Clock 

(RC) 

COM 

ET 

7:00- 7:15 

•Frazier Hunt (News) 

(NC) 

COM 

MBS 

7:15- 7:45 

Shady Valley Folks 

(NS) 

SUS 

MBS 

7:45- 7:55 

The Farm Front 

(WS) 

sus 

S 

7:55- 8:00 

•Commodity Markets 

(WS) 

sus 

S 

8:00- 8:15 

•News 

(WC) 

COM 

S 

8:15- 8:30 

Faith in Our Times 

(NS) 

sus 

MBS 

8:30- 9:00 

Married for Life 

(NS) 

sus 

MBS 

9:00- 9:15 

•Cecil Brown (News) 

(NS) 

sus 

MBS 

9:15- 9:30 

Real Estate Roundup 

(LC) 

COM 

S-LT 

9:30- 9:45 

Take It Easy Time 

(NC) 

COM 

MBS 

9:45-10:00 

Victor H. Lindlahr 

(NC) 

COM 

MBS 

10:00-10:15 

Lyle Van (News) 

(NC) 

COM 

MBS 

10:15-10:30 

Morton Downey 

(NC) 

COM 

MBS 

10:30-10:45 

Week-end in Lubbock 

(LS) 

SUS 

S-LT 

10:45-11:00 

U. S. Army Band 

(NS) 

sus 

MBS 

11:00-11:15 

News for Women 

(NS) 

sus 

MBS 

11:15-11:30 

Luncheon With Lopez 

(NS) 

sus 

MBS 

11:30-11:45 

U. S. Treasury Salute 

(RS) 

sus 

ET 

11:45-12:00 

John J. Anthony 

(NC) 

COM 

MBS 

12:00-12:15 PM 

•Cedric Foster (News) 

(NS) 

sus 

MBS 

12:15-12:30 

The Plainsmen 

(LS) 

sus 

S-LT 

12:30- 1:00 

Queen For A Day 

(NC) 

COM 

MBS 

1:00- 1:15 

•News 

(WC) 

COM 

S 

1:15- 1:30 

•Trade Winds Tavern 

(RC) 

COM 

ET 

1:30- 2:00 

Lady Be Beautiful 

(NS) 

SUS 

MBS 

2:00- 2:15 

Erskine Johnson 

(NS) 

sus 

MBS 

2:15- 2:30 

Johnson Family 

(NS) 

sus 

MBS 

2:30- 3:00 

Mutual’s Melody Hour 

(NS) 

sus 

MBS 

3:00- 3:15 

•Closing Markets 

(WS) 

sus 

S 

3:15- 3:30 

•Victory Parade 

(RS) 

sus 

s 

3:30- 4:00 

Favorite Hymns 

(LS) 

sus 

S-LT 

4:00- 4:15 

Afternoon Devotional 

(LS) 

sus 

S-LT 

4:15- 4:30 

Littlefield News 

(LS) 

sus 

S-LT 

4:30- 4:45 

Cancer Control Program 

(RS) 

sus 

ET 

4:45- 5:00 

•News 

(WC) 

COM 

S 

5:00- 5:15 

Here’s Howe 

(NS) 

sus 

MBS 

5:15- 5:30 

Superman 

(NC) 

COM 

MBS 

5:30- 5:45 

Captain Midnight 

(NC) 

COM 

MBS 

5:45- 6:00 

Tom Mix 

(NC) 

COM 

MBS 

6:00- 6:15 

•Fulton Lewis, Jr. (News) 

(NC) 

COM 

MBS 

6:15- 6:30 

Your County Agent 

(LS) 

SUS 

S-LT 

6:30- 7:00 

A Voice in the Night 

(NS) 

sus 

MBS 

7:00- 7:15 

Gabriel Heatter 

(NC) 

COM 

MBS 

2111 

7:15- 7:30 

Real Life Stories 

(NC) 

COM 

MBS 

7:30- 8:00 

Spotlight Bands 

(NC) 

COM 

MBS 

8:00- 8:30 

Boy’s Club 

(LS) 

sus 

B-LT 

8:30- 9:00 

Meet the Press 

(NS) 

SUS 

MBS 

9:00- 9:15 

Henry J. Taylor 

(NC) 

COM 

MBS 

9:15- 9:30 

Don McGrane’s Orch. 

(NS) 

SUS 

MBS 

9:30- 9:55 

Texas Tech Hour 

(LS) 

sus 

S-LT 

9:55-10:00 

Tomorrow’s Programs 

(LC> 

COM 

S 

10:00-10:15 

•News 

(WC) 

COM 

S 
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10:15-10:55 

Tex Beneke Orch. 

(NS) 

sus 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

sus 

MBS 

11:00-11:30 

Tommy Dorsey Orch. 

(RS) 

sus 

MBS 

11:30-11:55 

Melody Time 

(RS) 

sus 

ET 

11:55-12:00 

News 

(WS) 

sus 

S 

2112 

6:00- 6:25 AM 

SATURDAY 

Wake Up and Live 

(RS) 

sus 

ET 

6:25- 6:30 

•News 

(WC) 

COM 

S 

6:30- 7:00 

•Musical Clock 

(RC) 

COM 

ET 

7:00- 7:15 

•News 

(WC) 

COM 

ET 

7:15- 7:45 

What America is Playing 

(RS) 

SUS 

ET 

7:45- 7:55 

The Farm Front 

(WS) 

sus 

S 

7:55- 8:00 

•Commodity Markets 

(WS) 

sus 

S 

8:00- 8:15 

•News 

(WC) 

COM 

S 

8:15- 8:30 

•Trade Winds Tavern 

(RS) 

sus 

ET 

8:30- 9:00 

Rainbow House 

(NS) 

sus 

MBS 

9:00- 9:15 

.News Roundup 

(NS) 

sus 

MBS 

9:15- 9:30 

•Just Relax 

(RS) 

sus 

ET 

9:30-10:00 

Land of the Lost 

(NS) 

sus 

MBS 

10:00-10:30 

House of Mystery 

(NC) 

COM 

MBS 

10:30-11:00 

Snow Village Sketches 
Tomorrow in Church 

(NS) 

sus 

MBS 

11:00-11:15 

(LS) 

sus 

S-LT 

11:15-11:30 

•This Rythmic Age 

(RS) 

sus 

S 

11:30-11:45 

Lubbock H. S. News 

(LS) 

sus 

S-LT 

11:45-12:00 

•News 

(WC) 

COM 

S 

12:00-12:25 PM 

Purina Opry House 

(NC) 

COM 

MBS 

12:25-12:30 

Pathfinder News 

(NC) 

COM 

MBS 

12:30- 1:00 

Ralston Opry House 

(NC) 

COM 

MBS 

1:00- 1:30 

Sinfoinetta 

(NS) 

SUS 

MBS 

1:30- 2:00 

Student’s Forum 

(LS) 

sus 

S-LT 

2:00- 2:30 

Les Elgart Orch. 

(NS) 

sus 

MBS 

2:30- 2:45 

News from Post 

(LS) 

sus 

S-LT 

2:45- 3:00 

George Barry Orch. 

(NS) 

sus 

MBS 

3:00- 3:30 

Sports Parade 

(NS) 

sus 

MBS 

3:30- 4:00 

Gray Gordon Orch. 

(NS) 

sus 

MBS 

4:00- 4:15 

Paul Shubert Reports 

(NS) 

sus 

MBS 

4:15- 4:30 

Floydada News 

(LS) 

sus 

S-LT 

4:30- 5:00 

Los Angeles Symphonic 

(NS) 

sus 

MBS 

5:00- 5:30 

Hawaii Calls 

(NS) 

sus 

MBS 

5:30- 5:45 

•News 

(WC) 

COM 

S 

5:45- 6:00 

I was a Convict 

(NS) 

sus 

MBS 

6:00- 6:30 

Twenty Questions 

(NS) 

sus 

MBS 

6:30- 7:00 

Saturday Night Review 

(NS) 

sus 

MBS 

7:00- 7:30 

Leave It to the Girls 

(NS) 

sus 

MBS 

7:30- 8:00 

International SS Lesson 

(LS) 

sus 

S-LT 

8:00- 9:00 

Chicago Theatre of Air 

(NS) 

sus 

MBS 

9:00- 9:55 

Korn’s A Krackin 

(NS) 

sus 

MBS 

9:55-10:00 

Tomorrow’s Programs 

(LC) 

COM 

S 

10:00-10:15 

•News 

(WC) 

COM 

S 

10:15-10:30 

Ted Straeter Orch. 

(NS) 

sus 

MBS 

10:30-10:55 

Sherman Hayes Orch. 

(NS) 

sus 

MBS 

10:55-11:00 

Mutual Reports News 

(NS) 

sus 

MBS 

11:00-11:30 

Tony Pastor’s Orch. 

(RS) 

sus 

ET 

11:30-11:55 

Melody Time 

(RS) 

sus 

ET 

11:55-12:00 

News 

(WS) 

sus 

S 


The foregoing proposed tentative program schedule will be modified as ex¬ 
perience indicates a need therefor in order to best serve the public interest. 
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21X3 Applicant’s Exhibit No. 16 

BREAKDOWN OF PROPOSED PROGRAM SERVICE 



8 AM 

6 PM 

All 




to 

to 

Other 

Total 



6 PM 

11 PM 

Hours 

Hours Percentages 

Network Commercial (NC) 

23.50 

10.50 

2.25 

36.25 

29.3 

Network Sustaining (NS) 

20.75 

17.25 

3.00 

41.00 

33.2 

Recorded Commercial (RC) 

5.75 

.... 

3.00 

8.75 

7.5 

Recorded Sustaining (RS) 

4.25 

.75 

8.00 

13.00 

9.6 

Wire Commercial (WC) 

4.75 

1.75 

.75 

7.25 

5.7 

Wire Sustaining (WS) 

.... 

.50 

2.00 

2.50 

2.2 

Live Commercial (LC) 

1.25 

.50 

■ ■ • * 

1.75 

1.5 

Live Sustaining (LS) 

9.75 

3.75 

.... 

13.50 

11.00 

Total 

70.00 

35.00 

19.00 

124.00 

100.00 

Network 

62.5% 

Commercial 

44% 


Local 

37.5% 

Sustaining 

56% 


2114 BREAKDOWN 

OF PROPOSED 



PROGRAM SCHEDULE BY CLASS OF SERVICE 



Hours 

Hours 

Total 

Percent 


Com. 

Sust. 

Hours 

ages. 

Entertainment 

33.50 

42.50 

76.00 

61.3 

Educational 

3.00 

5.75 

8.75 

7.1 

Religious 

2.00 

3.75 

5.75 

4.6 

Civic 

0.00 

3.00 

3.00 

2.4 

Agricultural 

.50 

2.25 

2.75 

2.2 

Charitable 

0.00 

1.50 

1.50 

1.2 

Governmental 

0.00 

2.50 

2.50 

2.1 

News 

15.50 

8.25 

23.75 

19.1 

Total 

54.50 

69.50 

124.00 

100.00 
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2115 Applicant’s Exhibit No. 17. 

MUTUAL BROADCASTING SYSTEM, INC. 

1440 BROADWAY, NEW YORK 18, N. Y. 

October 24, 1945 

Mr. Wendell Mayes 
Radio Station KBWD 
Brownwood, Texas 

Dear Mr. Mayes: 

This letter will serve to confirm to you that the Mutual 
Broadcasting System, Incorporated is extremely desirous 
of obtaining a full-time outlet in Lubbock, Texas. 

There is at present one station in that city, and this • 
does not serve the Mutual Network. As a consequence, a 
large number of desirable programs are not heard in that 
community. 

I accordingly believe that it would be in the public inter¬ 
est if a station were to be licensed to operate in that city. 
If you are successful in securing a license to construct and 
operate a station in Lubbock, we should be happy to con¬ 
sider entering into an Affiliation Contract with your station. 

Sincerely, 

(signed) Carl Haverlin, 

i Vice President—Station Relations. 

2124 Excerpt from Applicant’s Exhibit No. 19. 

G. H. NELSON 
LUBBOCK, TEXAS 

STATEMENT OF FINANCIAL CONDITION 

April 30,1946 


2127 Net Worth, G. H. Nelson.$225,674.00 

ANNUAL INCOME 

1944 .$12,585.25 

1945 . 10,605.44 

Bank Reference: Lubbock National Bank, Lubbock, Texas. 








2128 
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Applicant’s Exhibit No. 20. 

C. C. WOODSON 
BROWNWOOD, TEXAS 
STATEMENT OF FINANCIAL CONDITION 


April 30th, 1946 


Assets 


Cash in Banks 
Mercantile National Bank at 
Dallas 

Republic National Bank of 
Dallas 

Citizens National Bank at 
Brownwood 


$ 11,996.77 
10,000.00 

9,222.33 $ 31,219.10 


United States War Bonds 
Stocks—Market Value 
Brown County Broadcasting Co. 
15 shares 

Citizens National Bank 
50 shares 

Brownwood Shelling Company 
25 shares 

Del Rio Newspapers, Inc., 75% 
Lamesa Newspapers, Inc., 40% 


12,000.00 


$ 41,250.00 

2,500.00 

2,500.00 

24,000.00 

15,000.00 $ 85,250.00 


Notes Receivable 

Del Rio Newspapers, Inc. $ 3,791.51 
Lamesa Newspapers, Inc. 7,113.58 

Lone Star Newspapers, Inc. 10,000.00 

Alex McBroom, Brownwood, 

Texas 9,760.26 

Ross A. Woodson, Lamesa, 

Texas 9,860.26 

Ernest Jones, Brownwood, 

Texas 482.32 
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Ross A. Woodson, Lamesa, 
Texas 

Alvin Carlock, Brownwood, 
Texas 

W. W. Gaines, Del Rio, Texas 


5,600.00 

1,000.00 

2,833.50 $ 50,441.43 


Real Property 
Lot—Brown and Lee Sts., 

Brownwood $ 3,300.02 

Yz interest—800 Hawkins 1,000.00 $ 4,300.02 


Improvements on Real Property 
Bulletin Bldg.—Brown and 
Lee Streets $ 30,000.00 

V* interest—800 Hawkins St. 5,000.00 $ 35,000.00 


Other Assets 
Brownwood Bulletin— 
Partnership 90% 

Oil and Gas Leases 
Money in Escrow— 

! H. M. Fentress 


$118,400.17 

29,969.91 

25,000.00 $173,370.08 


Total Assets 

2129 Liabilities 

Fwd. 

Notes Payable 

H. F. Mayes—20 yr. note secured 
by lien on Brownwood 
Bulletin $ 41,564.28 

United Fidelity Life Ins Co., 

Dallas 3,103.99 

Mercantile National Bank of 
Dallas 14,330.00 

Republic National Bank in Dallas 17,500.00 


$391,580.63 

$391,580.63 


Total Liabilities 


$ 76,498.27 
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Net Worth 

C. C. Woodson $315,082.36 

Total Liabilities and Net Worth $391,580.63 
ANNUAL INCOME 

1944 .$ 65,094.96 

1945 . 112,022.11 

Bank Reference: Citizens National Bank, Brownwood, 
Texas. 


KFVO Exhibit No. 2 (excerpts). 

2183 PLAINS RADIO BROADCASTING COMPANY 

Amarillo, Texas 

FINANCING OF CONSTRUCTION PERMIT 

The Plains Radio Broadcasting Company proposes to 
finance the Construction Permit for Radio Station KFYO, 
File No. B3-P-4391, with existing capital and installment 
payment notes. 

If additional financing be necessary, attached is Resolu¬ 
tion of the Board of Directors of the Globe-News Publish¬ 
ing Company, Inc., proposing to advance additional funds 
(see information on Globe-News Publishing Company, Inc.). 

2184 RESOLUTION 

I, G. W. Camp, Secretary of the Globe-News Publishing 
Company, Incorporated, a corporation, do hereby certify 
that the said corporation is duly organized, existing and 
doing business under the laws of the State of Delaware; 
that at a special meeting of the Board of Directors of said 
corporation, duly and regularly called and held at its office 
in the city of Amarillo, Texas, on the 15th day of Novem¬ 
ber, 1945, the following resolution was duly adopted towit: 

Be it resolved, that the President, Gene A. Howe, be 
authorized to extend, for and in the name of the Globe- 
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News Publishing Company, Incorporated, to the Plains 
Radio Broadcasting Company, a loan up to $144,400.00 for 
the purpose of financing a change in operating assignment 
for Radio Station KFYO, Lubbock, Texas, from 1340 kc 
250 watts day and night, unlimited to 790 kc 5 kw D 5 kw 
DA-N unlimited, and 

Be it further resolved, that Gene A. Howe, at the time 
necessary to finance the Plains Radio Broadcasting Com¬ 
pany for such change in operating assignment for Radio 
Station KFYO, be authorized and instructed to lend, for 
and in the name of the Globe-News Publishing Company, 
Incorporated, the sum of $144,400.00 at such rate of interest 
and for such time as in his discretion is to the best interest 
of the Company and of the Plains Radio Broadcasting 
Company. 

I further certify that I have compared the above and 
foregoing copy of resolution with the original record 
thereof, and that the same is a true and correct copy of 
said resolution and of the whole thereof, and that the same 
is now in full force and effect. 

In witness whereof I have hereunto set my hand and 
caused the corporate seal of said corporation to be hereto 
affixed this 20th day of May, 1946. 

G. W. Camp, 

Secretary. 

Subscribed and sworn to before me this 20th day of May, 
1946. 

Luchjle Jennings, 

Notary Public, 

in and for Potter County, Texas. 

My Commission expires 6-1-47. 
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2185 PLAINS RADIO BROADCASTING COMPANY 

BALANCE SHEET 
APRIL 30, 1946 

ASSETS 


Property and Equipment 

Land, Buildings, Equipment, 
Furniture and Fixtures, Etc.— 

KGNC 

KFYO 

Total 

at Cost 

156,858.16 

42,008.05 

198,866.21 

Less: Reserves for Depreciation 

70,798.61 

21,043.40 

91,842.01 

Purchase Consideration—10KW 

86,059.55 

20,964.65 

107,024.20 

Transmitter 

32,435.00 


32,435.00 

Deposits on Purchase Contracts 

250.00 


250.00 


118,744.55 

20,964.65 

139,709.20 

Goodwill 

35,029.26 

6,110.17 

41,139.43 

Stocks of Other Corporations 

Current Assets 

380.00 

765.00 

1,145.00 

Notes and Accounts Receivable 
Less: Reserve for Losses & 

60,929.74 

15,789.92 

76,719.66 

Discounts 

7,736.55 

4,106.60 

11,843.15 


53,193.19 

11,683.32 

64,876.51 

Cash on Deposit and on Hand 
United States Savings Bonds— 

18,894.90 

34,595.48 

53,490.38 

at Value 

Cash Surrender Value of Life 

4,656.00 

4,656.00 

9,312.00 

Insurance 


590.10 

590.10 

Accrued Interest Receivable 

1,056.50 


1,056.50 

Deposits, Utilities, Etc. 

221.13 

30.00 

251.13 

i 

Deferred Charges 

Unexpired Insurance Premiums, 

78,021.72 

51,554.90 

129,576.62 

Supplies, Etc. 

2,122.39 

327.09 

2,449.48 


234,297.92 79,721.81 314,019.73 


/ 
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2186 


LIABILITIES 


Capital Stock 

Globe News Publishing Company 
Inter Station Accounts 
Mortgages 
Current Liabilities 
Reserve for Federal Income Tax 
Less: U. S. Treasury Notes— 
Tax Series 

Net Federal Income Tax 
Current Accounts Payable 
Accruals Payable—Fees, Com¬ 
missions, Payrolls, Etc. 
■Withholding Taxes Payable 
Reserves for Year End Bonuses 
Accrued Interest, Mortgages, Etc. 
Balance Due—10KW Transmitter 
Other Current Liabilities 

Total Current Liabilities 


KGNC 

KFYO 

Total 

50,000.00 

84,610.91 

15,505.61 

22,972.58 

21,000.00 

15,505.61 

50,000.00 

105,610.91 

22,972~58 

81,524.29 

7,126.36 

88,650.65 

75,000.00 


75,000.00 

6,524.29 

3,220.22 

7,126.36 

4,228.32 

13,650.65 

7,448.54 

5,546.14 

1,151.96 

3,583.24 

782.57 

29,190.00 

1,570.79 

2,578.22 

379.37 

2,560.84 

420.00 

241.71 

8,124.36 

1,531.33 

6,144.08 

1,202.57 

29,190.00 

1,812.50 

51,569.21 

17,534.82 

69,104.03 

40,650.83 

25,681.38 

66,332.21 

234,297.92 

79,721.81 

314,019.73 


Surplus 
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GLOBS—NE.JS PUBLISHING C0L?,u\T. INC.. .tND SUBSIDIARIES 
CONSuLID ATED FINANCIAL ST.ATSLENT .iT aPRIL 30. 1946 


A S S £ T S 


CONSOLIDATED 


ELIMINATION 


GLOBE-NEWS AVALANCHE JOURNAL PLAINS RADIO 


PROPERTY AND EQUIPMENT 

Land, Buildings, Machinery, Equipment, Furniture 
and Fixtures, Etc...at Cost 
Less: Reserves for Depreciation 

Purchase Consideration..100 Transmitter 
Deposits on Machinery Purchase Contracts, Etc. 


CIRCULATION. GOOD'.CTX. FRANCHISE. ETC. 


$ 489,829.79 
251,031.24 
238,798.55 
32,435.00 
10,439.50 


STOCKS OF OTHER CORPORATIONS 


$ 281,673.05 

2,724,518.94 $ 540,176.10 

4,960.33 


171,361.58 
85,831.02 
85,530.56 
- 0 - 
10,189.50 
95,720.06 


$ 119,602.00 
73,358.21 
46,243.79 
- 0 - 
- 0 - 


203,621.74 

1.350.00 


$ 198,866.21 


107,024.20 

32,435.00 

250.00 


CURRENT ASSETS 

Notes and Accounts Receivable 

less: Reserves for Losses and Discounts 

Cash on Deposit and on Hand 
United States 2 % Treasury Notes..at Cost 
ttiited States Savings Bonds..at Value 
Cash Surrender Value of life Insurance 
Inventories..Newsprint, Ink, Etc. 

Deposits..Dividends on life Insurance 
Accrued Interest Receivable 
Deposits..Air Scrip Deposits, Utilities, Etc. 
Total Cirrent Assets 

DEFERRED CHARQ5S 

Unamortized Bond Expense, Unexpired 
Insurance Premiums, Supplies, Etc. 

R ECEIVABL ES .. SUBSIDIARIES 

_ AHENT COMPANY 

INVESTMENT IN SUBSIDIARIES 


218.539.66 

186.565.67 
268,050.24 

85,000.00 

66,635.20 

57,098.47 

'38,536.24 

10,146.53 

2,037.33 

676.13 


714,745.81 


34,364.01 

810 .88 
- 0 - 


105,169.51 

34,823.09 


100,974.39 

9,579.28 

91,395.11 

28,590.92 

85,000.00 

47,531.00 

56,508.37 

22,884.43 

10,146.53 

980.83 

425.00 


27,514.7: 


avj20KtM 


40,845.61 
10,551.56 
30,294.05 
185,968.94 
- 0 - 
9,792.20 
- 0 - 
15,651.81 
- 0 - 
- 0 - 
- 0 - 


4 , 399.80 


- 0 - 


76,719.66 
U-MM I 
64,376.51 1 
53,490.38 
- 0 - 
9,312.00 I 
590.10 i 
- 0 - 1 
- 0 - 
1,056.50 
251.13 


- 0 - 
- 0 - 












GL0B5-NB./S FliaT.iSPTNG CGI F.iNY. INC. . 
CONSCLlD-sTED FINANCIAL ST..i , ELJftlT aT 


cafital. liabilities asp surplus 


COfiiCLiJ.iiiD 


COITAL STOCK .. ilAJuAITY lATBAEST 
Preferred..24,909 2/3 Snares..at Stated Value 
Common..76,287 2/3 Shares..at Stated Value 


S 283,553.33 


$1,253,928.66 


C.xPITAL STOCK .. MINORITY INTEREST 

Common..100 Shares out of 300 Authorized and 
Outstanding..Plains Radio Broadcasting Co. 

CAPITAL STOCK OF SUBSIDIARIES 
DUS TO PARENT COMPANY 
DUS TO SUBSIDIARIES 
BONDS. LGRTGAGBS. ,iND LONG-TERM NOTES 
Bonds..Due September 1, 1955 
Less: Bonds Reacquired..KeId in Treasury 
Bonds Payable..Net 

Dividend Scrip Notes..Due October 1, 1962 
Less: Notes Reacquired..Held in Treasury 
Scrip Notes Payable..Net 
Mortgages 

Total Long-Term Liabilities 

CURRENT LIABILITIES 
Reserves for Federal Income Taxes 
Less: United States Treasury Notes..Tax Series 
Net Federal Income Taxes 
Current Accounts Payable 

Accruals Payable-Fees, Commissions, Payrolls, Etc. 

Withholding Taxes Payable 

Reserves for Tear End Bonuses 

Deposits..Carriers and Agents 

Accrued Interest. .Bonds, Scrip Notes, Etc. 

Balance Due. .100 Transmitter 
Other Current Liabilities 

Total Current Liabilities 

DEFERRED CREDITS TO INCCLB 
ftild in Advance Subscriptions 

SURPLUS. .MAJORITY INTEREST 
SURPLUS. .MINORITY INTEREST 
SURPIUS—SUBSIDI.iRIES 


10,000.00 


595,000.00 
100 , 000.00 
495.000.00 
350,314.25 
141.586.82 
208,727.43 


324,486.03 

3q?aOQ8egP- 

21,486.03 

37,200.55 

14,097.01 

7,699.73 

25,261.80 

17,083.03 

12,157.11 

29,190.00 


726,700.01 


176,510.a 


89,122.63 

1,491,545.0? 
13,266.44 
- 0 - 


DESIGNATION OF SURPLUS. MAJORITY INTEREST 
Earned..Available for General Purposes 
Capital 
Reorganization 

DESIGNATION OF SURPLUS..MINORITY INTEREST 
Earned..Available for General Rirposes 

Total Surplus 


859,989.26 

235,036^22 

1,491,545.07 

13,266.44 


«Wote» Accumulated since reorganization (as of September 9, 1937), covering earning 
during the period. 
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$ 10,000.00 



276,000.00 

105,610.91 

34,381.69 



130,585.96 

■IZLOQpAop. 

44,434 .OZT 

19.637.39 
4,652.66 
4,828.94 
9,539.85 

13,397.34 
10,954.54 
- 0 - 
- 9,636.92 

28.233.40 


105,249.42 
53.000.00 
52,249.42 
10,114.62 
1,319.99 
1,339.46 
9,577.87 
3,685.89 
- 0 - 
- 0 - 
_ 885.53 


88,650.65 

75.000.00 

iw!sr 

7,448.54 
8,124.36 
1,531.33 
6,144.08 
- 0 - 
1,202.57 
29,190.00 
1,812.50 
~69.104.0j 



31,390.74 * 639,291.88 199,022.35 53,065.77 

235,036.22 - 0 - - 0 - 



for the calendar year 1937, and subsequent years, less dividends paid 
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KFTO Exhibit No. 4 (excerpt). 

2239 PROPOSED PROGRAM SERVICE 
Agriculture 

For ten years, KFYO has presented a weekly County 
Agent program. This is heard each Saturday morning at 
10:15, and the program now is handled by Jason C. Gordon, 
County Agent of Lubbock County. For the first two years 
this program was presented, 1936 and 1937, county agents 
from neighboring counties rotated in presenting these 
weekly broadcasts. This rotation was discontinued in 1937 
because of the length of time that each agent required in 
submitting his script to the Texas Extension Service, at 
College Station, Texas, for approval before broadcasting. 
The agents themselves decided it would be more practic¬ 
able for the Lubbock County Agent to handle the actual 
broadcasts, and that they would mail him any pertinent 
information concerning their communities to be included 
in the broadcasts. Mr. Gordon’s program was arranged on 
Saturday mornings at his request in order that farmers 
and 4H Club boys might be brought in from the rural areas 
to appear on the broadcast. He uses such interviews to 
bring first hand information on farm problems to his listen¬ 
ers. He gets a lot of “live” current information from 
people who call him inquiring about farm and gardening 
problems, which he presents on the air for the many people 
who might be encountering the same problems, and who do 
not find the time to telephone or write to him concerning 
them. For example in 1944, this area had an outbreak of 
psyllid, a potato plant insect which can sap to death in 
three days. This was discovered on a Friday afternoon— 
was included on the County Agent broadcast the following 
morning, and as a result all potato growers were put 

2240 on the alert, for this insect. Many of them started 
dusting that Saturday, and the total loss in the area 

among potato growers was only about 25%. Another day’s 
delay in dusting these crops would have meant from 50 to 
75% loss. 
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In 1945 the farmers of this area were seriously troubled 
with grain sorghum weevils. This was thoroughly ex¬ 
plained on the County Agent broadcast, and the solutions 
were offered. This threat was effectively curbed. 

Bill Griffin, the Assistant County Agent, has 364 4H club 
boys in this area. He visits them as often as possible to 
assist them-in their projects, and is able to reach all of 
them on this Saturday broadcast with vital information 
concerning their crops, livestock, and poultry. Mr. Griffin 
and Mr. Gordon both agreed that their radio program is 
their best single method of contact with the farm listeners 
they serve. There is a large turnover of farm owners and 
operators in this trade territory, and an accurate mailing 
list is almost impossible to maintain. 

In January and February of 1945 this County Agent pro¬ 
gram and KFYO conducted the “Orchard School of the 
Air,” concentrating on the specific problems and methods 
of orcharding. He had officially enrolled memberships 
from 329 people, all of whom requested the information 
briefs on orchards. Membership cards were issued, and 
were signed by the County Agent and by the station man¬ 
ager, DeWitt Landis. 

In addition to its present programs for agricultural in¬ 
formation, KFYO proposes to add to its staff a full time 
farm editor if this application is granted. His duties 
would include presentation of livestock, poultry, 
2241. dairy news and developments on a year-round basis. 

From the spring of the year until June or July the 
wheat harvest would be thoroughly covered. His duties 
will be to keep abreast of the farm labor situation, the 
number of combines, number of trucks available for the 
harvesting of grain, and to keep his listeners informed of 
this situation. During different seasons of the year his 
information would concern problems of the particular sea¬ 
son; for example, gardening is widespread in the spring 
among both our rural and urban listeners. He would pro¬ 
vide the latest information insects and diseases and recom- 
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mend solutions for them. In the early summer information 
would be provided on planting cotton, on combatting the 
grain sorghum insect, and the wire worm in planting. 

The farm editor would travel into all counties served by 
this station, and bring back spot news of activities in these 
particular areas. His sources of information, in addition 
to those secured first-hand, would be the Texas Extension 
Service, at Texas A and M College, the Agricultural Ex¬ 
periment Service at Texas Technological College, the Agri¬ 
cultural Experiment Station at Lubbock, and the United 
States Department of Agriculture. Some agricultural news 
is also available from our leased wires of the news services 
of the Associated Press and the United Press. 

Since this area is not now served by a regional station— 
one to provide uniform agricultural information on prob¬ 
lems peculiar to the region as a whole, it is believed that 
this service is badly needed. 

At 9:45 each Saturday morning, The County Home 
Demonstration Agent, Clara Pratt, presents a weekly pro¬ 
gram of interest to the housewives of the rural, as well as 
the urban areas. Her broadcasts are of general in- 
2242 terest to home-makers and include topics ranging 
from cooking and canning, to the planting of their 
gardens. 

For several months, this station presented as a sustain¬ 
ing feature, The Trading Post, heard Monday through 
Saturday at 6:45 in the morning. This program publicized 
any item that our listeners had for sale or trade. The in¬ 
formation was obtained from the cards and letters which 
were received. No charge was made for the service on 
the part of the station. This program was sold commer¬ 
cially, and it is now broadcast six days a week at 7:00 in 
• the morning under the name, Your Exchange. 

The American Farmer, a 30 minute program presented 
for the farmers of the nation over the American Broadcast¬ 
ing Company is heard over KFYO from 11:30-12:00 each 
Saturday morning. 
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2243 Education 

KFYO proposes to continue with the “Lubbock School 
of the Air,” in which this station has pioneered in the field 
of classroom education by radio. This series began in Feb¬ 
ruary, 1939, and has been a regular feature of KFYO for 
the public schools of this area ever since. At its beginning, 
the public school teachers of this community, who diligently 
planned each series, were experimenting with classroom 
radio. The pioneering in this field has begun even earlier 
on this station, in 1936, when interpretative and publicity 
programs were presented to acquaint the people with the 
work and plans of their schools. This basic three years of 
planning and programming on the part of these teachers 
gave them a good understanding of the use of radio for the 
dissemination of valuable classroom material. They real¬ 
ized, as did other pioneers in the field of classroom educa¬ 
tion by radio, that this was not just another “fad” in the 
field of education, but a valuable medium for uniform edu¬ 
cational syllabi. 

For seven years this educational service has continued 
to grow and expand its scope of subjects. Although there 
were several classroom radio programs being presented 
over the nation, the local broadcasters found no parallel sit¬ 
uation to the one in Lubbock. The presentation of the pro¬ 
grams was placed on a voluntary basis, and the schools re¬ 
ported that nothing which they have undertaken has met 
with such wholehearted, enthusiastic cooperation from the 
entire teaching group. Radio station KFYO is proud of the 
cooperation -which has been rendered by the members of its 
staff in assisting the broadcasters, in transcribing their 
programs so that they might evaluate their own work. Our • 
staff assisted in these productions with selections of music, 
themes, sound effects, and other devices which con- 

2244 tributed to their proper presentation. The subjects 
offered are part of the regular school curriculum, 

and the participating classes are given credit for the work. 

An example of the intense planning on the part of teach¬ 
ers in presenting these programs, enrollment blanks are 
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sent out for each series of programs to the teachers in the 
Lubbock Public School System, and to all schools in the 
area served by KFYO who have indicated a desire to par¬ 
ticipate. For the first series, beginning February, 1939, 
3,000 children were enrolled. Schools in the Lubbock area 
who sent in evaluation blanks and participated in the series 
were Slaton, Brownfield, Crosbyton, Levelland, and La- 
mesa. 

KFYO’s Lubbock School of the Air has given the parents 
of this area a chance to visit their children’s classrooms, 
and to know what is actually going on, while in reality these 
parents have been able to go about their respective duties 
at home or at work. Many mothers have expressed how 
much they like to hear the programs, and how much better 
they understand just how teachers work to get their chil¬ 
dren to learn. 

After ten years of continued experimentation and prac¬ 
tice by the trial and error method, KFYO and the “Lub¬ 
bock School of the Air” is prepared to launch into a new 
series of these classroom education programs for the fall 
term of 1946. With the steady growth and prestige of this 
program it is believed that more schools over a wider 
2245 area wfill be eager to benefit by this advantageous 
and interesting method of presenting education to 
the youth of this section. 

The following is a sample of the subjects being offered 
on the Lubbock School of the Air over KFYO for this fall. 
These are the programs actually presented in the series 
just completed April 29, 1946: 

Story Hour 


Pets at Home 
Halloween 
A Little Black Boy 
A Joel Chandler Harris 
Story 
Christmas 

Old Testament Stories 


And Feathers 

A Familiar Tale 

An Old Favorite 

Animals 

Children 

Fur 

Let’s Make a Wish 
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Science 

Monkeys and Their Funny Ways 

Some Feathered Friends of the Fields 

Bears and Their Homes 

Why a Plant Is Called a Grass 

Where the Rain Comes From 

Canine Heroes of World War II 

The Horse and His Unusual History 

Plants That Wear Armor 

The Happy Frog and the Friendly Toad 

Why We Stand on Our Feet 

The Busv Little Ants 
* 

Slow Moving Tortoise 
Quiz Program 

2246 Library Window 

Folk Lore 

Adventure (Two Programs) 

Christmas in Literature (Two Programs) 
Poetry (Two Programs) 

Famous Americans (Two Programs) 

Nature (Two Programs) 

The Child’s Own Bookshelf (Three Programs) 


Songs From the Opera 
Let’s Dance 
To Thee We Sing 
Sing Noel 

A Musical Menagerie 

Living Songs 

Swing Low, Swing High 


Music 

Love Built a Song 
King of the March 
Music and Nature 
Our Southern Neighbors 
Let’s Play Concert 
Quiz Program 


KFYO, in agreement with the teachers of this commu¬ 
nity, has incorporated these basic purposes in the rendition 
of its children’s programs: 
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1. To convey to children, or reinforce among them, the 
commonly accepted moral, social, and ethical ideals char¬ 
acteristic of American life. 

2. To contribute definitely and specifically to healthy 
personality development in children. 

3. To provide children, by excellent showmanship, with 
opportunities for relaxation, entertainment, and pure en¬ 
joyment. 

2247 These basic purposes were outlined in “Criteria 
for Children’s Radio Programs,” published by the 
Federal Radio Education Committee, with the cooperation 
of the United States Office of Education, Federal Security 
Agency. They are broad purposes upon which our pro¬ 
gram committees can build specific methods and objectives. 

“The Lubbock School of the Air” has been presented 
each Monday and Wednesday afternoon at 1:15. Each 
broadcast is for a quarter-hour duration. The proposed 
program time for this series will be at least the two pro¬ 
grams per week that has been their policy in the past. Since 
the Superintendent of Schools has requested a morning 
time for this program, the station has agreed to make this 
time available. It will be necessary for us to cancel a regu¬ 
lar commercial program in order to make this change, but 
it is believed that the public interest served by this series 
justifies our so doing. 

In addition to the public service rendered to the schools 
of this area through planned classroom material, this sta¬ 
tion has, in the past, served the many rural schools with 
timely announcements in various times of crisis to indi¬ 
vidual communities. With slow and uncertain communica¬ 
tions between the many farm homes in this largely agricul¬ 
tural area, the families have learned to depend on KFYO 
for latest developments such as these: KFYO’s staff spent 
many overtime hours in the winter of 1941 informing anxi¬ 
ous parents of the safety of their children who were iso¬ 
lated from their homes by a heavy snowstorm. Dozens of 
rural schools reported the action taken to insure the safety 
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of the children to KFYO by telephone, and this station can¬ 
celled regular broadcasts in order to relay these messages 
to the parents in their homes. This emergency was given 
priority over all programs in order that it might be 
224S fully handled for the people served in this area. 

On many occasions, school busses are unable to 
make their regular days runs because of muddy roads in 
their community. The school superintendents notify KFYO 
by telephone in these cases, and the station notifies the 
various homes, most of whom are regular listeners to this 
station, that no school will be held in that community for 
the day. 

To thousands of these families on the South Plains of 
Texas, many of whom are unable to get any other radio 
station, KFYO has been the means of their communications 
with the activities of this area, as well as their source of 
information for the latest news of the world. We propose 
to continue to serve the rural people with such valuable 
public services, and to include the news, drama, music, and 
entertainment which has become a part of their everyday 
lives, and for which they look to us for leadership. 

KFYO proposes to continue the presentation of a weekly 
broadcast by the students of Lubbock Senior High School, 
heard each Thursday afternoon at 3:4o. This program is 
entitled “Westernaires,” and H. J. McCabe, the school’s 
i Dean of Men, is the faculty advisor. This program 
2249 is originated in the high school auditorium and is 
produced in its entirety by the student body. It in¬ 
cludes music, drama, current interest topics, religion, and 
various themes which the students themselves plan and 
write. No attempt has ever been made to influence the 
material presented. The students are given a free reign 
by the station to present anything in the field of educa¬ 
tional, recreational, or entertainment activities under the 
supervision of their faculty advisors. 

This program has also served as a valuable link between 
the school and the home. This series, too, is welcome to 
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additional time for radio when the facilities of the school, 
the talent available, and the faculty permits. KFYO fur¬ 
nishes the remote equipment and the line for this broadcast 
at its own expense. 

Another education feature of KFYO, which we propose 
to continue, is the donation of time to the Parent-Teachers 
Association. Their program is heard on the third Friday 
afternoon of each month at 1:15. They conducted this 
series of programs during the school year just completed, 
featuring speakers selected from the parents of school chil¬ 
dren, teachers in the community, and local officials. Sub¬ 
jects discussed ranged from those of the schools themselves, 
to topics of city-wide interest, such as parks, playgrounds, 
city health and sanitation, safety, juvenile and parental de¬ 
linquency. In line with its policy of giving as much pro¬ 
gram time as possible to the public schools of this area, 
KFYO presented the Anton, Texas, High School Choral 
Club in a broadcast from its studios on Friday afternoon, 
March 15,1946, at 1:15. This broadcast, according to their 
director, was the climax of their year’s training and pre¬ 
sentation of programs. She thanked us profusely 
2250 for donating the time, and assured us that it was an 
invaluable stimulus to her pupils. She also stated 
that all of the members of her community took great pride 
in the accomplishments of their chorus. To them, a radio 
broadcast is a great achievement, and KFYO is glad to 
have been able to accommodate them with the offer of sus¬ 
taining time. 

On Friday afternoon, April 5, 1946, the Sudan High 
School Chorus was presented at 1:15. It is proposed that 
each such request in the future will be honored by KFYO 
by the granting of time at the station’s own expense. 

This city is favored with the location here of a great col¬ 
lege, Texas Technological College, which opened its doors 
in 1925 with an enrollment of 1,379 students. Today the 
enrollment is in excess of 7,000 students of all classifica¬ 
tions annually. Practically all of these students are resi- 
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dents of Texas and they come from all sections of our vast 
state. 

The Texas Technological College is supplied with modern 
buildings on an extensive campus with a large farm, all 
on one great body of land located just at the western edge 
of the City of Lubbock. The actual campus is comprised of 
approximately 320 acres, leaving 1,688 acres of excellent 
farm land for the use of the Division of Agriculture of the 
College. This is used to grow feed crops, cotton, forage 
crops, vegetables, and other crops necessary to supply the 
livestock with feed and to illustrate to students the various 
crops grown in this area. There are excellent herds of 
beef cattle, dairy cattle, horses, sheep, swine, and poultry. 

The entire farm is used for practical educational 
2251 work. On the farm are pastures, barns, silos, and 
other equipment of the type and character to illus¬ 
trate best the agriculture of this section. 

The Texas Technological College Alumni and Ex-Stu¬ 
dents Association has approximately 6,000 graduates and 
35,000 ex-students. 

The College has membership in the following organiza¬ 
tions: The Association of American Colleges; the South¬ 
ern Association of Colleges and Secondary Schools, the 
Association of Texas Colleges; Texas Association of Music 
Schools; the National University Extension Association; 
and the American Council of Education. 

Texas Technological College has a definite task. It has 
been established by the State of Texas to make available 
to the young men and young women of the State instruc¬ 
tion of college grade of a high rank, particularly in tech¬ 
nological subjects leading to degrees such as are given by 
colleges of the first class. 

Degrees are offered in Agricultural Economics, Farm 
Management and Rural Sociology, Agricultural Education, 
Animal Husbandry, Dairy Manufactures, Plant Industry, 
Architecture and Allied Arts, Chemical Engineering, Civil 
Engineering, Electrical Engineering, Industrial Engineer- 
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ing and Engineering Drawing, Mechanical Engineering, 
Petroleum Engineering, Textile Engineering, Applied Arts, 
Clothing and Textiles, Foods and Nutrition, Home Eco¬ 
nomics Education, Home Management, Institutional Man¬ 
agement, Child Development and Family Relations, Biol¬ 
ogy, Chemistry, Economics and Business Administration, 
Education and Psychology, English, Foreign Languages, 
Geology, Government, History and Anthropology, Journal¬ 
ism, Mathematics, Music, Philosophy and Sociology, Phy¬ 
sical Education, Physics, and Speech. Graduate 
2252 degrees are offered in many of these fields. 

The college has cooperated with this station in the 
presentation of many public service radio programs ever 
since KFYO has operated here under its present manage¬ 
ment. These broadcasts have been in the fields of agricul¬ 
ture, sports, drama, music, literature, home economics, and 
engineering. Before the war drained the college of many 
of its faculty members and students, thereby placing extra 
heavy work loads on the remaining people, regular weekly 
and semi-weekly programs were presented over the station 
for several years. These were under the direction of fac¬ 
ulty supervisors, and included original dramas, forum-type 
discussions of current interest topics, music, and agricul¬ 
tural and engineering experimentation. In 1939 a series 
of these original dramas, written, acted, and produced by 
students of Texas Technological College was presented 
over a state-wide network of Texas stations from the stu¬ 
dios of KFYO. 

Outstanding faculty members of the college have on nu¬ 
merous occasions presented talks on timely topics, such as 
economics, government, history, and questions of public 
interest. KFYO has always favored the maximum use of 
its facilities in utilizing the talent and experience of the 
college for sustaining programs. This station proposes to 
install permanent equipment at the college this fall for the 
purpose of presenting regular remote broadcasts from 
there at the stations expense. In a meeting with T. C. Root, 
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Administrative Assistant to the President of the college, 
we were informed that the college was most appreciative 
of all the time which had been granted to them in the past, 
as well as the assistance rendered them by this station for 
many other activities and endeavors. After a meeting with 
his council of deans, this series of broadcasts was 

2253 approved, and KFYO will make as much time avail¬ 
able for these programs as the college authorities 

feel that they can effectively use. 

Texas Technological College has grown and developed 
largely with the unselfish and untiring help and cooperation 
of the civic leaders of this community. KFYO has ren¬ 
dered every possible effort to assist the college and the com¬ 
munity in developing Tech, into a great institution. Re¬ 
cently, for example, when state funds were unobtainable for 
the construction of much-needed building improvements on 
the campus, the civic leaders of Lubbock and surrounding 
areas undertook to raise $300,000 for the college. This 
station assisted in every possible way in publicizing the 
drive, and in requesting contributions for the school. To 
inaugurate the drive, KFYO cancelled all regularly sched¬ 
uled programs, both commercial and sustaining, in order to 
broadcast a two hour program presenting speeches by civic 
leaders officially launching the drive. 

Over a period of one month, much time was devoted to 
this worthy undertaking, and with the cooperation of thou¬ 
sands of interested people, the $300,000 was raised and 
turned over to the school as a donation. 

Sbme examples of the appreciation local organizations 
have for our public service programs are: One of these 
program series was presented for a period of four weeks 
by a class in Education 438, instructd by Dr. Doyle D. Jack- 
son. This series dealt with teacher problems, and general 
information pertaining to the field of education. 

2254 Music 

A great variety of music is necessary to serve the public 
interest in this section of Texas. Tastes range from one 
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extreme to the other; consequently, our musical offerings 
endeavor to present a careful balance of everything from 
hill-billy to concert. 

“The Ford Sunday Evening Hour” is presented over 
this station from ABC each Sunday evening at 6:00. This 
program offers not only a complete symphony orchestra, 
but also a chorus and soloists, both vocal and instrumental. 

“The ABC Concert Orchestra” is presented for one hour 
each Saturday afternoon at 3:00. 

“The Boston Symphony Orchestra” is on for a full hour 
each Saturday night at 7:30. 

“Concert Time” is heard each Tuesday night at 8:00. 

“Sunday Concert” is a regular Sunday morning pre¬ 
sentation at 9:15. 

Four quarter-hour broadcasts of live hill-billy talent are 
presented each day Monday through Friday, with two such 
programs on Saturday. These are supplemented by “Hay¬ 
loft Hoedown” (8:30 Saturday nights), and the “Hoosier 
Hop” (8:30, Tuesday nights) from ABC. The station also 
has several transcribed programs of western music pre¬ 
sented during the week. A representative amount of pop¬ 
ular dance music is presented each day from our tran¬ 
scribed and record libraries, and from the network. Folk 
music, opera, semi-classical, vocal and instrumental organ¬ 
izations are all included to give a well rounded schedule of 
music for each days program schedule. 

2255 Civic 

The presentation of civic programs has always played 
an important part in the planned programming of this sta¬ 
tion, and is based on the day to day need for civic projects. 
All civic organizations are invited to request the services 
of the station when they have matters of public concern, 
and at times when they wish to disseminate information of 
interest in regard to their activities. 

KFYO has given time and effort to every civic movement 
that the Chamber of Commerce has had any interest in. 
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From 1930 through 1940, for eleven consecutive years, 
Lubbock received an award from Washington for being 
selected as the cleanest city in Texas. The most intensive 
parts of each of these clean-up and paint-up campaigns was 
carried on by KFYO. All financial drives have been ably 
assisted by this station, and both sides of all controversial 
issues of civic interest have been donated equal time by this 
station. Recently $5,800,000 worth of city improvement 
bonds were voted—this election was given adequate pub¬ 
licity over KFYO, and all issues carried better than 12 to 1, 
some as high as 24 to 1. KFYO has cooperated 100 percent 
everytime Lubbock Chamber of Commerce requested as¬ 
sistance for civic activities. Most of the time the station 
wasn’t asked, it offered its assistance. The success of two 
of the area’s pet projects—the South Plains Fat Stock 
Show, and the Panhandle-South Plains Fair—were due in 
a large measure to the cooperation of KFYO in publicizing 
these events. 

2256 Public Service 

This station has always assisted the many government 
agencies and departments in the execution of their specific 
duties. The Treasury Department programs, “The Voice 
of the Army”, The American Red Cross, The American 
Cancer Society programs, The Office of Price Administra¬ 
tion programs, the Better Business Bureau, Recruiting 
programs for the Army, Navy, Marine Corps, the Merchant 
Marine among many others, have all been incorporated in 
the stations weekly programs as outstanding sustaining 
programs in the public interest. 

In addition to prografns for these undertakings, innum¬ 
erable spot announcements are regularly carried, and are 
proposed to be continued for all of these agencies who have 
messages of importance to the public. 

These announcements are placed in the most advantage¬ 
ous spots obtainable during the day’s program schedule. 
For example, each of our ten locally prepared newscasts 
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per day, has one of these public service announcements in¬ 
cluded. This station reserves the right to place these sus¬ 
taining announcements in all locally sponsored programs, 
including newscasts. All local sponsors have agree that 
these announcements may be used as the station directs in 
the public interest. Announcements are carried regularly 
for the OP A, the National Safety Council, the Army, Navy, 
Marine Corps, and Merchant Marine Recruiting, United 
States Savings Bonds, the United States Employment 
Service, and the Veterans Administration. 

An example of the cooperation of our commercial spon¬ 
sors in the presentation of public service programs—one 
such sponsor—the Mark Halsey Drug Stores—devoted 
every one of their quarter hour programs—from 12:30 to 
12:45 each day Monday through Saturday, beginning 
August, 1943, and continuing until the end of the war, to 
securing much needed items for the men in the servicq. 
This was for a period of almost two years—and during 
that time no commercials for the sponsor were given. All 
efforts w T ere directed at securing “hard to get” items for 
the men and women in the armed services. During this 
time the station representative mailed over 300 cameras, 
over 400 french harps and other musical instruments, and 
items ranging from radio tubes to razors. We asked on 
the air for what we wanted, people called in to KFYO 
2257 when they had such an article—and the station sent 
a representative out the home and picked them up. 
The Mark Halsey Drug Stores mailed them to the service 
personnel free of charge. With each article mailed, a slip 
was enclosed stating the name of the doner, so that the per¬ 
son receiving could acknowledge receipt, and express his 
gratitude. Approximately 500 letters were received ex¬ 
pressing thanks for this public service. 

In addition to this—during each war bond drive staged 
during this two years—this program devoted two full weeks 
to special war bond radio drives. The Speech Department 
of Texas Technological College was given the entire time 
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on several occasions for the presentation of War Bond 
Dramatic Skits—local music groups were donated the time, 
as were local churches and other organizations who agreed 
to present programs with the war bond theme as a basis. 

In place of commercials on the regular programs during 
the period from August, 1943, until the end of the war, spot 
announcements were made for the American Red Cross, 
Paper conservation, Saving of Kitchen fats and greases, 
and other government sponsored projects to help promote 
the entire war effort. 

In its policy of presenting as many programs of interest 
to the public as possible, this station has rearranged its 
local sustaining and commercial program times in order 
to make time available for more of the network sustaining 
programs of outstanding value. These have included pro¬ 
grams representing both sides of certain controversial 
issues. For example KFYO was carrying “The Voice of 
Business,” over ABC at 6:00 o’clock each Saturday eve¬ 
ning. This program is produced by the United States 
Chamber of Commerce, and the views presented are those 
of the Chamber. In order to make an equal amount of time 
available to Labor, KFYO cancelled a locally sponsored 
commercial show, presented at 5:45 PM on Saturdays, and 
scheduled the program “Labor, USA”, which precedes the 
“Voice of Business” over the network of the American 
Broadcasting Company. “Labor, USA” presents views 
on the problems of the day, in a mixture of dramatic and 
interviews form and featuring national leaders of the 
American Federation of Labor and the CIO. 

2258 “Duke Ellington Entertains,” a weekly sustaining 
feature, is presented from ABC each Saturday after¬ 
noon at 2:00 o’clock for one hour. This program is de¬ 
signed to promote the sale of United States Savings Bonds. 

In order to carry “Warriors of Peace” over the network 
at 1:30 each Sunday afternoon, KFYO had to rearrange 
local commercial program times. This was done and “War¬ 
riors of Peace,” depicting the many activities of the United 
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States Army in peace time, is now a regular feature on our 
broadcast schedule. 

Another example of the public service rendered by KFYO 
is, in procuring quickly, rare blood types for transfusions 
to hospitalized patients. This has been rendered on dozens 
of occasions for many years, and has often resulted in the 
saving of human life. It is believed that no other existing 
agency could have achieved the results as quickly as did 
this station, and such emergencies demand prompt action. 
This station policy is that of interrupting any program for 
broadcasting these, as well as any other emergency mes¬ 
sages. The station proposes to continue this policy with¬ 
out stint, and to cancel commercial programs at any time 
the civic or public interest requires. 

This station has presented, and proposes to continue, to 
donate time to the local Veterans Administration Contact 
Representatives. At present they are using one program 
weekly at 3:45 each Wednesday afternoon, which is all their 
officials can find the time to do. Their burden is particu¬ 
larly heavy at this time, and if they can find it feasible to 
increase their radio time in order to assist the veterans and 
the public with their work, it shall be made readily avail¬ 
able. 

A regional office of the Veterans Administration has re¬ 
cently been located in Lubbock to cover a vast region of 
81 West Texas counties. The organization of this office is 
far from complete at this time, but arrangements have been 
made with their public relations official, Carol Smyers, to 
present a regular weekly broadcast, at 3:45 each Tuesday 
afternoon, with in formation from the regional office. Since 
this regional office serves 81 counties, and KFYO’s primary 
coverage at present is for only a few counties, this is an¬ 
other instance where regional coverage by this station 
would better serve the public interest. 

2259 At 3:45 each Friday afternoon, the local office of 
the Social Security Administration conducts a regu¬ 
lar sustaining program entitled, “Our Town and Social 
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Security. ’ ’ It is planned to continue this program, and the 
station will cooperate to its fullest extent with any further 
requests of the Social Security Office for radio presentation 
of its work. 

This area needs regional coverage by radio for such pro¬ 
grams as “Our Town and Social Security.” The Lubbock 
office serves 19 counties, which is greater than our present 
primary coverage. To show the effectiveness of this broad¬ 
cast, almost every day people come into their office, state 
that they heard their program over KFYO, and want to 
check up on what the social security means to them. It is 
amazing the lack of knowledge people have about social 
security benefits, and the fact that the local office is en¬ 
deavoring in every way possible to make some of these 
advantages known to the public. Their office gets more 
requests from counties immediately bordering Lubbock 
county which are served by KFYO at present. The calls 
and letters, as well as the personal contacts in the counties 
outside KFYO’s primary coverage, are decidedly less than 
those from the ones immediately adjacent. This is another 
instance of the public need for more adequate radio cover¬ 
age of this region by this station. 

The following are examples of the specific public service 
rendered through this program: 

1. One widow, who had already lost $235.00 by not filing 
a claim, filed a claim for herself and her child because her 
mother, who had heard the broadcast, urged her to 
do so. 

2260 2. One life insurance man, who had been listening 

to the programs, requested that the same informa¬ 
tion be presented before a meeting of the Lubbock Life Un¬ 
derwriters Association, which was gladly arranged. 

3. A widow in Lubbock, with four children—the oldest of 
whom is eleven years of age, heard the program. She in¬ 
quired at the local office about any possible claims. She 
discovered that she had lost five years of payments by fail¬ 
ing to apply sooner. Her husband died in July, 1940. It 
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was estimated that she had lost approximately $3,000 in 
payments from the Social Security Program, and that if 
she had not heard the program, she would eventually have 
failed to collect about $12,000. 

2261 News 

KFYO proposes to expand its rendition of local and 
regional news by addition to the staff of local news re¬ 
porters. At present, local and regional news is generously 
treated with the cooperation of the local newspaper, the 
Avalanche-Journal, and with the permission of the editors 
in communities surrounding Lubbock. 

At present this station devotes about three and one half 
hours per day to the presentation of news, including local, 
regional, state, national, and world news. Dramatization 
of significant news events and historic occasions are also 
presented. 

In addition to the ten newscasts per day of local origin, 
the following news and commentaries are presented from 
the American Broadcasting Company: 

At 10:00 each Saturday morning, Chester Bowles, with 
the latest developments from the Office of Economic Sta¬ 
bilization. 

At 7:30 each Sunday evening, UNRRA Director General 
F. H. LaGuardia. 

Jimmy Fidler at 7:45 each Sunday evening. 

John B. Kennedy, nationally known radio and newsreel 
commentator, is presented at 1:00 each afternoon Monday 
through Friday. 

Earl Godwin—7:15 each Thursday evening. 

Elmer Davis, former head of the Office of War Informa¬ 
tion, at 7:55 Monday through Friday. 

Gilbert Martvn—10:30 AM Monday through Friday. 

Drew Pearson—5:00 PM each Sunday afternoon. 

Don Gardiner—5:15 PM each Sunday afternoon. 

Walter Winchell—7:00 PM each Sunday evening. 

George Hicks—7:45 each Tuesday evening. 

Louella Parsons—7:15 each Sunday evening. 
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Correspondents around the World presented each Sun¬ 
day morning from 11:00 to 11:30. 

2262 Headline Edition—a news show combining news 
commentary, dramatizations of the news, and state¬ 
ments by the people who actually make the news. This 
features on the spot reporters from all over the world. 
This is presented at 6:00 PM each evening Monday through 
Friday. 

News of interest to local sports fans is presented each 
afternoon Monday through Friday at 6:15 PM by Clark 
Schooley, publicity director for Texas Tech. College. In 
addition to local news, Mr. Schooley keeps his listeners 
abreast of the latest sports items in the state and national 
scenes. 

Harry Wismer, Sports Editor for the American Broad¬ 
casting Company, is presented each Saturday afternoon at 
4:30. ' 

Forum 

A forum type discussion program has recently been 
inaugurated as in integral part of this station’s local pro¬ 
gram policy. It is presented once a week—thirty minutes 
duration—and has included such programs as “Universal 
Military Training—Is It Necessary?” On this discussion 
panel were Trent C. Root, Economics Professor of Texas 
Tech. College, who led the discussion. Professor Root is an 
authority on many phases of social and economic life, and 
served overseas with the Army Air Corps. Appearing with 
Mr. Root was an Army veteran, Elmer Tarbox, who flew 
with the Army Air Forces in the China-Burma-India 
theatre of operations; Ralph Brock, a Navy veteran, who 
served with the Navy in the Pacific; a high school student, 
one of the group which might be affected by universal mili¬ 
tary training; Capt. W. M. Hatcher of the Army Recruiting 
Service in Lubbock; and A. C. Jackson, a member of the 
American Legion, and a veteran of World War I. 
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Another program presented over the Lnbbock Forum of 
the Air by KFYO, was one conducted by George A. Ses- 
sums, Contact Representative of the Veterans Administra¬ 
tion. This broadcast dealt with the many pressing prob¬ 
lems confronting the veterans today, and gave the places 
where the veterans might go to secure advice and assis¬ 
tance. 

2263 Appearing on this panel, in addition to Mr. Ses- 
sums, was Carol Smyers, Public Relations Official 
with the local Veterans Administration Regional Office, and 
Frank Holloway, honorably discharged Navy veteran. 

On a recent discussion on this Forum, John Palmer, man¬ 
ager of the Lubbock Office of the Social Security Adminis¬ 
tration, discussed with some of his assistants the problems 
of pensions and old-age assistance. He presented pertinent 
facts to the holders of social security cards, and the gen¬ 
eral meaning for the public of the social security program. 

Future topics to be discussed on the Lubbock Forum of 
the Air include juvenile delinquency, socialized medicine, 
the United Nations Organization, the Housing Situation in 
Lubbock, Texas Tech Looks at the Future, Law Enforce¬ 
ment in our Community, and local authorities in each of 
these fields will lead the discussion. 

At 7:30 each Tuesday night, “The Doctors Talk it over,” 
a program in the field of medical care and public health, 
with outstanding medical authorities interviewed by Mil- 
ton Cross on subjects ranging from the uses of penicillin 
to the treatment of the common cold. This program is pre¬ 
sented by the American Broadcasting Company over this 
station. 

At 8:30 each Thursday night, for one hour, “the Ameri¬ 
can Town Meeting of the Air” is presented by KFYO via 
ABC. This program presents outstanding controversial 
subjects of the day, with speakers both for and against the 
issue, and allows the Town Meeting audience to ask ques¬ 
tions for the speakers to answer. This program has proved 
to be of vast public interest in our community. Here is a 
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sample of some of the vital questions which have been 
discussed: 

How Can We Assure a Lasting Peace in Japan? 

Shall We Continue the OPA Without Crippling Amend¬ 
ments? 

Who Should Control the Atomic Bomb? 

Should We Continue the Draft for at Least Two Years? 

Should Hollywood Make Pictures Designed to Influence 
Public Opinion ? 

How Can We Make Jobs for All Now? 

2264 Will the Returning Soldier be a Problem? 

Should War Veterans Have Job Protection? 

Should the Government be Responsible for Continuing 
Full Employment? 

What Does the British Election Mean to Us? 

Should We Have Universal Military Training After the 
War? 

Should Congress Provide Health and Old Age Insurance 
for All? 

How Can Russia and America Live in Peace? 

Religious 

KFYO proposes to continue its present policy of offering 
the highest quality religious broadcasts, in our opinion, as 
sustaining programs. The station does not sell religious 
time. 

A weekly religious presentation which we plan to con¬ 
tinue, and in which the churches concerned agree to co¬ 
operate wholeheartedly, is a broadcast of the regular Sun¬ 
day morning church services, from 11:30 to 12:00 noon 
from each of the Major Protestant church denominations 
represented in the city. These broadcasts are rotated each 
month, and present four consecutive services from each 
church. 

The Catholic services in the city are represented by the 
presentation of their priest in weekly quarter hour broad¬ 
casts from the studio, from 10:15 to 10:30 each Sunday 
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night. This program is not carried in the summer, as re¬ 
quested by the church, but will be made available to the 
Catholic priest for resumption this fall. 

In order to represent each minority group which is inter¬ 
ested, KFYO presented “The Rabbi Speaks,” a weekly 
program, before the war. The Rabbi left to serve as a 
chaplain in the armed services, and there is no Rabbi in 
the city at present. This program will be resumed when 
the local Jewish religious leaders are able to furnish the 
speaker. 

2265 In cooperation with the local negro ministerial as¬ 
sociation, this station arranged a special broadcast, 
at our own expense, of the Easter morning sunrise services 
from the Booker T. Washington Park. This program fea¬ 
tured a mixed choir selected from all the participating 
negro churches in Lubbock. The remote facilities, and the 
line were paid for by the station in order that this public 
service program might be broadcast. 

At 10:35 each evening, Monday through Friday, this sta¬ 
tion presents from ABC “Gems of Thought,” a five minute 
sustaining program featuring leading religious speakers in 
message of spiritual and religious nature. 

In cooperation with the local ministerial alliance, KFYO 
presents “Victorious Living,” from 4:30 to 4:35 each 
afternoon Monday through Friday, and from 4:15 to 4:20 
on Saturday afternoon. This is a dramatic five minute 
religious radio program designed to interest non-church 
goers in the fundamental worth and necessity of faith in 
God to meet life’s problems victoriously. It is also designed 
to stimulate attendance at Sunday schools and churches 
by all who listen to the program. It is based upon true 
life incidents in which the Gospel of Jesus Christ is seen to 
work, narrated and arranged with musical settings by the 
Rev. Jerry Walker, Director of Radio Productions of the 
International Council of Religious Education. It is pro¬ 
duced cooperatively by 40 Protestant denominationally 
owned publishing houses and board of education through 
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the International Council of Religious Education. It ex¬ 
tends the Gospel of Jesus Christ to millions of church mem¬ 
bers and those who do not go to church throughout the 
United States and Canada. 

“Victorious Living’’ was selected winner of a religious 
broadcast award by the Ninth American Exhibition of Edu¬ 
cational radio programs sponsored by the Sixteenth Insti¬ 
tute for Education by Radio, Ohio State University, 
Columbus, Ohio. 

This is one of two national programs singled out for a 
citation “for the effective use of simple, authentic stories 
by which to convey religious principles and for the format 
which makes for wide usability.” Contest judges, profes¬ 
sional radio experts, declared that “the series is a worthy 
one and unique in the field of religious education. 
2266 It utilizes a modern medium intelligently to do a pub¬ 
lic service job for its audience.” 

For eleven years, KFYO, in cooperation with Texas 
Tech. College, has presented “The Seven Last Words of 
Christ”, an Easter Oratorio. This program is directed by 
Dr. Julien Paul Blitz, Head of the Department of Music 
at the college, and consists of leading soloists, and a chorus 
of 375 voices. This program was presented on April 26 
this year, and is a highlight of the year, as well as of the 
Easter season in this area. This broadcast has proved to 
be of such an exceptional and inspirational nature that its 
continuance is urgently demanded by the people of this 
community. 

At 11:30 each morning Monday through Friday, a pres¬ 
entation of the world’s finest hymns and anthems “Hymns 
of All Churches”, is heard over KFYO. This features 
music selected from all churches represented in the United 
States. Franklvn MacCormack, narrator for the series, is 
heard in distinctive readings. 

Another religious network program is heard at 9:30 each 
Sunday morning, when the Southernaires, one of America’s 
foremost negro quartets, sing some of the best-loved spirit¬ 
uals and hymns of America. 
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2267 Staff of Radio Station KFYO 

DeWitt Landis—Station Mcmager 

Born Amarillo, Texas, April 20, 1905. Graduate of 
Amarillo High School, Amarillo Business College and West 
Texas State College, B. A. Degree with English Major, 
Drama and History minors. Four years sports writer, desk 
editor, feature writer, reporter Amarillo News-Globe. 
Began announcing sports events on radio in 1929, news in 
1930. Two years editor and business manager of Hereford, 
Texas Brand. In radio since 1935 full time as announcer, 
sports announcer, program director, salesman and man¬ 
ager. Manager of KFYO since April 8, 1936. Married, 
two sons, owns home in Lubbock. 

William Scott Bledsoe—Chief Engineer 

Born Cleburne, Texas, June 18, 1896. Texas A. and M. 
College two years. Graduate Bliss Electrical School, 
Washington, D. C., 1916. Radio instructor at Army Air 
Field, Austin, Texas, World War I. Southwestern Repre¬ 
sentative, General Electric, 1918 to 1925. Owner-founder 
of Radio Station KFZH, El Paso, Texas, 1925. Founder 
and co-owner Radio Station KTSM, El Paso, Texas, 1929. 
Manager of station until 1935. Chief engineer KFYO 1935 
to 1937. Chief engineer KGNC Amarillo, 1937 through 
1941. Chief engineer KFYO January, 1942 to present time. 
Married, five children, owns home in Lubbock, has two sons 
in the armed service. 

2268 Noel E. Thompson—Program Manager 

Born McLean, Texas, December 1,1917. Graduated Lub¬ 
bock, Texas, High School, 1935. Graduated Texas Tech¬ 
nological College, 1939, with B. A. Degree, Speech Major, 
English Minor. Began work as announcer at KFYO while 
still undergraduate in October, 1938. Employed until en¬ 
tered service September 1, 1941. Separated from service 
by assignment to inactive duty. Was Captain and pilot 
United States Marine Corps Reserve. Began inactive duty 
February 13, 1946. Served with the First Marine Air 
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Wing in the Solomon Islands. Was aide-de-camp to the 
Commanding General, Marine Fleet Air West Coast, and 
served as staff pilot for that command. Was Commanding 
Officer, Marine Aviation Detachment, U. S. Naval Air Sta¬ 
tion, Atlanta, Georgia during last year in service. Re¬ 
turned to KFYO as Program Director in February, 1946. 
Married, one daughter, owns home in Lubbock. 

Frank R. Holloway—Chief Announcer 

Born Topeka, Kansas, May 11, 1916. Graduated Ray- 
mondville, Texas, High School. Two years at Texas Col¬ 
lege of Arts and Industries, Music Major. Announcer from 
June, 1936, until February, 1944 at KFRO, Longview, 
Texas; KGFI, Brownsville, Texas; KXYZ, Houston, 
Texas; WMC, Memphis, Tennessee; WWL, New Orleans, 
La. Entered U. S. Navy February, 1944. Honorably dis¬ 
charged March 15, 1946 as Yeoman, Second Class. With 
KFYO since April 1, 1946. Appointed Chief Announcer 
May 1, 1946. Married, two children, has bought home in 
Lubbock. 

2269 Rex Webster—Commercial Manager 

Born Gatesville, Texas, May 29, 1918. Graduated Chil¬ 
dress, Texas, High School, 1934. B. A. Degree Texas Tech¬ 
nological College, 1938. M. A. Degree Texas Technological 
College, 1939. Government major. Became announcer at 
KFYO in 1935, worked way through college at the station, 
became full-time employee in June, 1939. Studied voice 
and violin, is an accomplished singer. Went into the U. S. 
Naval Reserve V-7, January, 1943, taking commission as 
Ensign in May, 1943. Served as gunnery officer on U. S. S. 
Rhind in Sicily and Salerno invasions. Later became radar 
officer and First Lieutenant on the same craft, serving 
1943, 1944, and 1945 in Atlantic convoy duty. Served in 
the Pacific in 1945, was present at the surrender of Pagan 
Island in September, 1945. Returned to KFYO as Sales 
Manager in December, 1945, was separated from the ser¬ 
vice at the conclusion of his terminal leave, February 8, 
1946. Married, one son, owns home in Lubbock. 
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Ralph Gordon Thompson—Bookkeeper and Office 

Manager 

Born McLean, Texas, August 28, 1907. Graduated 
Vega, Texas, High School in 1926. B. S. Degree, West 
Texas State College, 1930. M. A. Degree Texas Tech¬ 
nological College, 1940. Coached athletics and taught at 
Canyon High School, Rule High School, Happy High 
School, and Lubbock High School, all in Texas. Taught 
accounting and other commercial courses as well as coach¬ 
ing. Served in the U. S. Navy October 18, 1942 until Sep¬ 
tember 19,1945. Honorably discharged as Chief Specialist. 
With KFYO since January 15, 1946. Married, twin sons, 
owns home in Lubbock. 

Budget Bureau No. 52-4605 Approval Expires May 15, 
1946. 

2270 PROGRAM LOG ANALYSIS 

By Percent 


*See Note below 

8 a.m. 
6 p.m. 

6 p.m. All other 
11 p.m. hours 

Total 

Network commercial (NC) 

40.37 

30.72 

— 

31.45 

Network sustaining (NS) 

20.83 

40.00 

27.63 

27.28 

Recorded commercial (RC) 

16.07 

14.04 

36.40 

18.54 

Recorded sutaining (RS) 

1.19 

00.72 

10.09 

2.42 

Wire commercial (WC) 

9.88 

07.38 

7.90 

8.86 

Wire sustaining (WS) 

— 

— 

4.82 

0.76 

Live commercial (LC) 

7.50 

02.86 

'9.22 

6.45 

Live sustaining (LS) 

4.16 

04.28 

3.94 

4.26 

Total 

100.00 

100.00 

100.00 

100.00 

No. of Spot Announce- 

ments (SA) 

293 

128 

10 

521 

No. of Sustaining Public 

Service Announcements 

(PSA) 

20 

4 

20 

44 


* Note. The instructions and definitions submitted herewith should be 
carefully observed in completing this form. The program service for the days 
covered in the logs should be expressed only in percentages. The program 
logs for the following broadcast days during the year 1945 should be used: 
January 15; March 13; April 25; June 7; August 24; October 13; and 
December 9. 
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2271 PROGRAM LOG ANALYSIS KFYO 
WEEK OF APRIL 15-21, incl. 1946. 

8 AM 6 PM All Other 


' 

6 PM 

11PM 

Hours 

Total 

Network Commercial (NC) 

1695 

645 

0 

2340 

Network Sustaining (NS) 

875 

840 

315 

2030 

Recorded Commercial (RC) 

675 

295 

415 

1385 

Recorded Sustaining (RS) 

50 

15 

115 

180 

Wire Commercial (WC) 

415 

155 

90 

660 

Wire Sustaining (WS) 

0 

0 

55 

55 

Live Commercial (LC) 

315 

60 

105 

480 

Live Sustaining (LS) 

175 

90 

45 

310 

Total 

4200 

2100 

1140 • 

7440 

No. of Spot Announce- 





ments (SA) 

293 

128 

100 

521 

No. of Sustaining Public 





Service Announcements 





(PSA) 

20 

4 

20 

44 


Totals equal full operating time during each segment. 
Length of programs calculated to the nearest five min¬ 
utes. 

Commercial 4865 65.39% 

Sustaining 2575 34.61% 


[Note: Prior to oral argument, the Commission will furnish 
the Court copies of maps showing overlap of the service 
areas of KGNC and KFYO as proposed.] 
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2492 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

B-340 

In re Applications of 

Central Broadcasting Company (WEAU) Eau Claire, 

Wisconsin 

Docket No. 7216 
File No. B4-P-4312 

Texas Star Broadcasting Co. (KTHT) Houston, Texas 

Docket No. 7333 
File No. B3-P-4361 

Lubbock County Broadcasting Co. (NEW) Lubbock, Texas 

Docket No. 7334 
File No. B3-P-4062 

Plains Radio Broadcasting Co. (KFYO) Lubbock, Texas 

Docket No. 7335 
File No. B3-P-4391 

Veteran's Broadcasting Co. (NEW) Houston, Texas 

Docket No. 7336 
File No. B3-P-4362 

For Construction Permits 

Appearances 

Arthur Scharfeld on behalf of Central Broadcasting 
Company; Roy M. Hofheinz on behalf of Texas Star Broad¬ 
casting Company; J. Edward Johnson and Norman S. Case 
on behalf of Lubbock County Broadcasting Company; John 
P. Carr on behalf of Plains Radio Broadcasting Company; 
Marcus Cohn on behalf of Veteran's Broadcasting Com¬ 
pany; and Eugene L. Burke on behalf of the Federal Com¬ 
munications Commission. 
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Proposed Decision 

• (Adopted March 24, 1947) 

Preliminary Statement 

1. The first four of the above-entitled applicants in this 
proceeding request construction permits for the use of the 
regional frequency 790 kc while the fifth seeks a construc¬ 
tion permit for a standard broadcast station on the local 
frequency 1230 kc, conditional upon that channel being 
vacated by a grant of one of the other applications. Three 
of the applicants are licensees of existing stations seeking 
to expand their respective coverages, namely: (1) Central 
Broadcasting Company (WEATJ), Eau Claire, Wisconsin, 
now operating on the frequency 790 kc with power of 5 kw 
daytime and 1 kw, with directional antenna, at night, re¬ 
questing an increase of nighttime power to 5 kw with direc¬ 
tional antenna; (2) Texas Star Broadcasting Company 
(KTHT), Houston, Texas, now operating on the frequency 
1230 kc with 250 watts power, unlimited time, and request¬ 
ing a change of frequency to 790 kc with power of 5 kw day 
and 1 kw, with directional antenna, at night; and (3) Plains 
Radio Broadcasting Company (KFYO), Lubbock, Texas, 
now operating on the frequency 1340 kc, with 250 watts 
power, unlimited time, and requesting a change of fre¬ 
quency to 790 kc with 5 kw power and a directional antenna 
nighttime. The remaining two applicants are requesting 

construction permits for new standard broadcast 
2493 stations, Lubbock County Broadcasting Company 
seeking the use of the frequency 790 kc with 1 kw 
power, directionalized at night, at Lubbock, Texas, and 
Veteran’s Broadcasting Company seeking the use of the 
frequency 1230 kc with 250 watts power, unlimited time, at 
Houston, conditioned on those facilities being vacated by 
the Texas Star Broadcasting Company upon a grant of the 
latter’s instant application. 

2. On May 27, 28, 29, and 30,1946, a consolidated hearing 
was held upon these five applications before a presiding 
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officer appointed by the Commission.* At the conclusion of 
the hearing, each applicant waived the right to file Pro¬ 
posed Findings of Fact and Conclusions of Law. On Octo¬ 
ber 10, 1946, Plains Radio Broadcasting Company filed a 
petition, supplemented October 15, 1946, to reopen the rec¬ 
ord in order to introduce measurements which purported 
to show that the daytime interference between the proposal 
of KTHT at Houston and Station XEDF at Nuevo Laredo, 
Tamaulipas, Mexico, would be considerably in excess of 
that shown at the hearing. On October 15th and 16th, 1946, 
respectively, the Texas Star Broadcasting Company and 
Central Broadcasting Company filed oppositions to this 
petition. 

Localities to be Served and Service Proposed 

3. Since the use of the frequency 790 kc in three cities 
and their environs is involved in this proceeding, the first 
problem is to determine the relative needs of the areas pro¬ 
posed to be served for additional broadcast coverage. This 
is necessary, because Section 307(b) of the Communications 
Act requires the Commission to “make such distribution of 
licenses, frequencies, hours of operation, and of power 
among the several states and communities as to provide a 
fair, efficient and equitable distribution of radio service to 
each of the same.” 

4. Eau Claire, Wisconsin, with a population of 30,745, 
according to the 1940 U. S. Census, has one station, WEAU, 
here seeking to increase its nighttime power from 1 kw to 
5 kw. The expanded service would be largely in rural areas 
and would offer a primary nighttime service, within the 
6.93 mv/m interference-free contour, to 48,912 persons in 
an area of 259 square miles, a gain of 9,426 persons in an 
area of 76 square miles over the present operation. An in¬ 
creased daytime antenna efficiency would afford additional 

* All engineering findings herein are based upon the Standards in effect as 
of the date of the hearing. The results, however, would not be affected had 
the Standards recently adopted been applied. 
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service to 5,486 persons in an area of 214 square miles over 
the present daytime service to 176,876 persons in an area 
of 4,867 square miles within the normally protected 0.5 
mv/m contour. The areas gained both day and night pres¬ 
ently receive no primary service. 

5. In the event the Eau Claire proposal is granted as 
designed, rt would raise the RSS at Lubbock, Texas, from 
8.0 mv/m to 10.1 mv/m. This would reduce the nighttime 
service of the Lubbock 5 kw proposed operation by 8,625 
persons in 667 square miles and of the Lubbock 1 kw pro¬ 
posed operation by 1,763 persons in 186 square miles, the 
affected areas being presently without primary service. 
However, it appears feasible to modify the WEAU en¬ 
gineering proposal so as to avoid raising the RSS at Lub¬ 
bock or Houston without appreciable modification of gains 
in service at Eau Claire, although this may require the 
selection of a new transmitter site. 

2494 6. Lubbock, Texas, with a population of 31,853, 

according to the 1940 U. S. Census, is the trading 
center of a large and expanding agricultural area, and 
Texas Technical College is located there. It has one radio 
station, KFYO, here seeking to expand its service. In ad¬ 
dition, two construction permits for new stations to oper¬ 
ate at Lubbock have been granted since the hearing. These 
are KSEL (950 kc, 1 kw, daytime) and KCBD (1590 kc, 
1 kw, DA-2). 

7. The Plains Radio Broadcasting Company’s proposal 
(KFYO), with power of 5 kw, directionalized at night, 
would serve approximately 307,156 persons and 37,800 
square miles, daytime, and 64,769 persons and 1,887 square 
miles at night. Of these numbers, a primary nighttime ser¬ 
vice would be offered for the first time to 25,465 persons in 
an area of 1607 square miles. The proposal of Lubbock 
County Broadcasting Company, with power of 1 kw, direc¬ 
tionalized at night, would serve approximately 205,419 per¬ 
sons and 18,850 square miles daytime and 43,575 persons 
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and 673 square miles at night. 1 Under this proposal, a 
primary nighttime service would be received for the first 
time in an area of about 510 square miles. The population 
in this area was not shown. These calculations are based 
on service within the normally protected contour of 0.5 
mv/m daytime and within the interference-free limitation 
of 8.0 mv/m at night. Nighttime, the 5 kw proposal would 
impose a limitation of 17.0 mv/m at Houston and might in¬ 
terfere with the Eau Claire operation while the 1 kw pro¬ 
posal affords adequate protection to both Houston and Eau 
Claire. The two Lubbock proposals, both contemplating 
the use of the frequency 790 kc, are, of course, mutually 
exclusive. 

8. Houston, Texas, with a population of 384,514 persons, 
according to the 1940 U. S. Census, is the center of a rapidly 
expanding metropolitan area which has four existing sta¬ 
tions. These include applicant KTHT, a Class IV station 
here seeking to expand its service; KTRH (740 kc, 50 kw, 
DA); KPRC (950 kc, 5 kw, DA-N); and KXYZ (1320 kc, 
5 kw, DA-N). In addition, a construction permit for a new 
station at Houston, KHTB (1590 kc, 1 kw, DA-N), has been 
granted since the hearing. 

9. The facilities here sought by KTHT would increase its 
daytime service to the Houston metropolitan area and con¬ 
tiguous rural areas by about 548,000 persons, more than 
doubling the number now served, and by 24,000 square 
miles, enlarging its present service area S 1 /* times, and its 
nighttime service would be increased by about 128,000 per¬ 
sons and 121 square miles, 30% and 22% gains, respec¬ 
tively. The proposal would render a primary daytime ser¬ 
vice for the first time to a substantial area estimated to 
contain approximately 1,050 square miles, the population 

l At the time of the hearing 31,601 persons in a 4,090 square mile area 
would have received their first primary daytime service from the 5 kw proposal 
and an area T>f approximately 2,700 square miles, the population of which 
was now shown, would receive its first such service from the 1 kw proposal. 
Grants made since the bearing to KPET, Lamesa, Texas, KCRS, Midland, 
Texas, and KECK, Odessa, Texas, will make available at least one primary 
daytime service to all the area proposed to be served by either of the two 
Lubbock applicants. 
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of which was not shown. These calculations are 
2495 based on service within the 0.5 mv/m normally pro¬ 
tected contour daytime and the existing 7.83 mv/m 
interference-free limitation at night. The KTHT proposal 
creates no interference to existing or proposed stations in 
the United States, but the record discloses some question of 
daytime interference with the co-channel operation of 
Radio Station XEDF at Nuevo Laredo, Mexico. In the 
event some objectionable interference did prove to exist, 
it appears that necessary reduction of KTHT’s signal to¬ 
ward XEDF could be made with the antenna array pro¬ 
posed. 

10. Veteran’s Broadcasting Company seeks the use of 
the frequency 1230 kc, with 250 watts power, unlimited time, 
at Houston, conditioned on those facilities being vacated 
by the Texas Star Broadcasting Company (KTHT) upon 
a grant of the latter’s instant application. Veteran’s 
Broadcasting Company contemplates using the present 
transmitter facilities of KTHT which serve 544,055 per¬ 
sons, daytime, in an area of 4,415 square miles and 419,077 
at night in an area of 539 square miles, based upon the. 
normally protected day and night contours of 0.5 mv/m 
and 4.0 mv/m, respectively. 

Evaluation of Needs for Broadcast Service 

11. From the data given above, substantial areas and 
populations not now receiving any primary daytime service 
in the vicinities of Eau Claire and Houston would receive 
such service in the event of a grant of an application on 
790 kc at each of these communities. A grant of either 
Lubbock application would provide another needed daytime 
service to the Lubbock area. The record discloses that the 
use of 5 kw power at Lubbock would serve a considerably 
larger area than would 1 kw and that the simultaneous use 
of 5 kw power, daytime, as proposed at all three of these 
Communities, would involve no question of interference 
other than possible interference between XEDF at Neuvo 
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Laredo, Mexico, and the Houston proposal. However, the 
record indicates that any protection which may be required 
for XEDF can be afforded it. 

12. As disclosed for nighttime operation, the Eau Claire 
proposal would make a primary service available for the 
first time to 9,426 persons in an area of 76 square miles 
while at Lubbock the 1 kw proposal would render such ser¬ 
vice to 510 square miles and the 5 kw proposal to 25,465 
persons in an area of 1,607 square miles. The loss to these 
Lubbock services which the operation of WEAXJ at Eau 
Claire would bring about, unless its proposal is modified, 
is shown in paragraph 5. Further, the excessive limitation 
of 17.0 mv/m imposed on the Houston applicant by the Lub¬ 
bock 5 kw nighttime proposal would preclude a grant to the 
former community and might in addition interfere with an 
operation with 5 kw power at Eau Claire. The Houston 
proposal causes no interference to the Eau Claire or Lub¬ 
bock proposed operations at night. 

13. Upon a review of the record, the Commission con¬ 
cludes that the frequency 790 kc can be used simultaneously 
during the night, provided proper antenna systems are em¬ 
ployed with power of 5 kw at Eau Claire and 1 kw at both 
Lubbock and Houston and that this frequency can be used 
with a power of 5 kw daytime at all three of these com¬ 
munities. Further, we conclude that such assignments to 
these communities would provide a fair, efficient, and 
equitable distribution of radio facilities within the meaning 
of Section 307 (b) of the Communications Act in view of the 

various areas and populations which would gain pri- 
2496 mary service and, particularly, their first such ser¬ 
vice from these assignments. 

14. Accordingly, a grant of the requested power of 5 kw 
at night should be made at Eau Claire, conditioned on that 
operation providing nighttime protection to Lubbock as 
well as Houston. Also, a grant should be made at Lubbock 
of the power of 5 kw day, 1 kw night, directionalized at 
night. The desirability of a daytime operation with power 
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of 5 kw rather than 1 kw is apparent in view of the in¬ 
creased primary service rendered by the higher power to 
arbas needing such service. As to nighttime operation, we 
recognize that a 1 kw operation would not provide service 
to some areas adjacent to Lubbock which would otherwise 
gain primary broadcast service if power of 5 kw is used. 
We nevertheless consider that it would be more equitable 
and would better serve the public interest to authorize the 
lower nighttime power at Lubbock in order to make pos¬ 
sible grants of improved facilities at both Lubbock and 
Houston. The proposed Houston operation offers a pri¬ 
mary daytime service for the first time to a substantial area 
adjacent to Houston. In addition, it would improve an 
existing service in that community while permitting the ad¬ 
dition of a new broadcast facility to Houston and its sur¬ 
rounding areas by virtue of the relinquishment by KTHT 
of the frequency 1230 kc. Of course, no objection would 
existing to the use of nighttime power of 5 kw at Lubbock 
- if it could be shown that such use would not increase the 
limitations at Houston or Eau Claire or to any existing 
stations. 

15. We have determined that grants can and should be 
made at Lubbock with power of 5 kw day, 1 kw night, with 
a directional antenna at night; at Houston with power of 
5 kw day, 1 kw night, with a directional antenna at night 
and perhaps during the day; and at Eau Claire with power 
of 5 kw night, equal to its present daytime authorization. 
Each of these grants would need to protect the others with 
Houston further giving any necessary protection to XEDF 
at Nuevo Laredo, Mexico. Accordingly, it must be deter¬ 
mined which, if either, of the two Lubbock applicants should 
receive a grant of the facilities proposed for that commu¬ 
nity. Also requiring determination is whether Central 
Broadcasting Company at Eau Claire and Texas Star 
Broadcasting Company at Houston are each qualified to re¬ 
ceive the respective grants proposed for their communities. 
Finally, it must be decided whether Veteran’s Broadcasting 
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Company should be granted the facilities of 1230 kc, 250 
w, unlimited time, at Houston if Texas Star Broadcasting 
is found qualified to receive the facilities here requested. 

The Two Lubbock Applicants 

A. Lubbock County Broadcasting Company 
(Docket No. 7334) 

16. Applicant is a partnership whose members are Wen¬ 
dell Mayes, having a 43%% interest, C. C. Woodson, with a 
43%% interest, and G. H. Nelson, with a 12^4% interest. 
All partners are U. S. citizens. 

(a) Wendell Mayes is a resident of Brownwood, Texas, 
about 248 miles from Lubbock. He has been Mayor of 
Brownwood for the past eight years and has been active 
in both local and state civic affairs. Mr. Mayes and his 

wife together own 50% of the outstanding stock of 
2497 Brown County Broadcasting Company, licensee of 
Station KBWD, Brownwood, which he manages, and 
at the time of the hearing he had a contract to purchase 
20% of the outstanding stock in Frontier Broadcasting Com¬ 
pany, licensee of Station WACO, Waco, Texas, and KNOW, 
Austin, Texas. This purchase has since been consum¬ 
mated, giving Mr. Mayes a 20% interest in those two sta¬ 
tions. In the event of a grant, Mr. Mayes expects to spend 
considerable time in Lubbock in general supervisions of the 
station. He has been in Lubbock frequently in connection 
with this application. 

(b) C. C. Woodson is a resident of Brownwood, Texas, 
and is publisher of the Brownwood Bulletin in which he 
holds a 90% interest. He is on the £oard of Directors of 
Baker College and has civic interests in Brownwood. Mr. 
Woodson also has interests in newspapers in Del Rio and 
Lamesa, Texas. He and his wife together own the remain¬ 
ing 50% of the outstanding stock in Radio Station KBWD, 
Brownwood, and at the time of the hearing Mr. Woodson 
had a contract to purchase 25% of the outstanding stock in 
the licensees of WACO and KNOW, which he has since 
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done, resulting in his having a 25% interest in those two 
stations. He proposes to spend some time in Lubbock in 
the event of a grant and to contribute to the commercial 
operation of the station and confer with his two partners 
concerning programming. 

(c) G. H. Nelson is a resident of Lubbock and has lived 
in that vicinity since 1925. He is an attorney who has an 
interest in a furniture moving business and owns and oper¬ 
ates substantial farm acreage in the Lubbock area. Mr. 
Nelson has held various public offices in the Lubbock area, 
including that of District Attorney and State Senator. He 
plans to keep in touch with the local needs of the com¬ 
munity and participate with his partners in determination, 
of station policy. 

17. Applicant’s program proposal is based upon a Mu¬ 
tual Broadcasting System affiliation. Mr. Mayes has dis¬ 
cussed the use of sustaining time on the station with repre¬ 
sentatives of Texas Technical College, the Lubbock High 
School, and others. Applicant intends to devote 44% of 
its time to commercial programs, 62.5% to network pro¬ 
grams, and 12.5% to local live talent. The types of pro¬ 
grams and the percentage of time to be devoted to each 
are as follows: entertainment, 61%; educational, 7%; reli¬ 
gious, 5%; civic, 2%; agricultural, 2%; news, 19%; char¬ 
itable, 1%; and governmental, 2%. 

18. The estimated cost of construction of the proposed 
station is $36,300 with the estimated monthly cost of opera¬ 
tion $8,000 and the estimated monthly revenue $10,000. 
The balance sheets of the partners show net worths of $89,- 
942 for Mr. Mayes, $225,674 for Mr. Nelson, and $315,082 
for Mr. Woodson. 

B. Plains Radio Broadcasting Company (KFYO) 
(Docket No. 7335) 

19. Applicant corporation is licensee of Radio Stations 
KFYO in Lubbock and KGNC in Amarillo, Texas. Eighty 
per cent of the stock of this corporation is held by the 
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Globe-News Publishing Company, Inc., of Amarillo and 
voted by Gene A. Howe of that city. Mr. Howe is presi¬ 
dent of both applicant corporation and the Globe-News 
Publishing Company, Inc. Of the remaining stock, 1% is 
owned by DeWitt Landis, who resides in Lubbock, and is 
vice-president, director, and resident manager of KFYO. 

No other stock in applicant corporation is held by 
2498 Lubbock residents. The voting stock of the Globe- 

News Publishing Company is held by 22 or more 
stockholders of whom Gene A. Howe holds the largest in¬ 
terest (20%). Two of these stockholders are residents of 
Lubbock: Parker F. Prouty, with a 6% interest, who is 
business manager of the Lubbock Avalanche and Journal, 
and Charles A. Guy, with a 3% interest, who is editor and 
publisher of those two Lubbock newspapers. The Lubbock 
Avalanche and Journal are wholly owned by the Globe- 
News Publishing Company. 

20. Mr. 0. L. Taylor, executive general manager of 
KFYO and KGNC, is also executive general manager of 
KTSA, San Antonio, KRGV, Weslaco, and controls KTOK, 
Oklahoma City, and KANS, Wichita. He also has a Vs 
interest in Taylor, Howard, and Snowden Radio Sales 
Company which represents the above six stations and about 
twelve more in the South and Southwest. Mr. Landis is 
licensee of Radio Station KICA in Clovis, New Mexico. 
Mr. Howe, in addition to his interest in KFYO and KGNC, 
is president of Radio Station KTSA with a 17% interest 
therein and is treasurer of Station KRGV with a 35% in¬ 
terest. The record discloses no personal familiarity with 
or activity in Lubbock by Mr. Howe. 

21. Radio Station KFYO has had numerous programs 
designed to advance community projects, including pro¬ 
grams of Texas Technical College, the County Agricultural 
Agent, and an educational program carried for a number 
of years which originates in the local schools. Applicant 
proposes to add a full-time farm editor and expand local 
news coverage in the event it receives a grant. KFYO is 
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identified on the air as “the Lubbock Avalanche and Jour¬ 
nal Station.’’ The Commission’s analysis of applicant’s 
program log for a composite week in 1946 shows 75% of 
applicant’s time devoted to commercial programs, 52% to 
network programs, and 14% to local live talent. In that 
week, applicant had 831 commercial and 13 non-commercial 
spot announcements. 

22. Applicant’s estimated cost of construction is $144,- 
400. Its net worth, including $41,139 for good will, is $116,- 
332. Applicant proposes to finance this construction with 
existing capital and installment payment notes. If addi¬ 
tional financing is necessary, the Globe-News Publishing 
Company has authorized Mr. Howe to lend applicant cor¬ 
porations up to the total construction cost, the balance 
sheet of the Globe-News Publishing Company disclosing a 
net worth in excess of $3,000,000, exclusive of its radio hold¬ 
ings. The monthly operating costs of KFYO are approxi¬ 
mately $11,000 and monthly revenue approximately $16,- 
000. Both of these figures are expected to be increased in 
the event of a grant. 

23. Services available in the Lubbock area and the addi¬ 
tional services here proposed for that area have been dis¬ 
cussed in paragraphs 6 and 7. One remaining factor with 
respect to this area is the question of overlap of service 
areas of the KFYO proposal at Lubbock and the operation 
of KGNC at Amarillo with power of 10 kw in accordance 
with the construction permit it now holds. Both are 
licensed to the Plains Radio Broadcasting Company. 
Neither station offers a primary service to the city in which 
the other is located, either day or night. Also, the KGNC 
3.0 mv/m interference-free contour and the KFYO 8.0 

mv/m proposed interference-free contour would 
2499 overlap only in a very small rural area at night. 

Daytime, however, the 0.5 mv/m contour of KGNC 
would overlay approximately 70% of the KFYO proposed 
0.5 mv/m service area while conversely the overlap is ap¬ 
proximately 50%. KGNC, operating as authorized by its 
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construction permit, would serve approximately 75% of 
the persons and 74% of the area KFYO would gain during 
the day. 

24. Upon consideration of the respective qualifications 
of the two applicants for a station in Lubbock, the Com¬ 
mission concludes that the Lubbock County Broadcasting 
Company is to be preferred. Radio Station KFYO is con¬ 
trolled by the same interests that control the Avalanche 
and Journal, which are morning and evening newspapers 
in Lubbock, while those in control of the Lubbock County 
Broadcasting Company have no newspaper interests there. 
Hence, a grant of the Lubbock County application, as op¬ 
posed to that of Plains Radio (KFYO), will add to the 
Lubbock area an additional medium for the dissemination 
of news and information to the public which will be inde¬ 
pendent of and afford a degree of competition to other such 
media in the area. This we consider to be in the public 
interest. Moreover, substantially all the area which would 
be gained by the proposed operation of Station KFYO is 
rural, and approximately 74% of this area will receive pri¬ 
mary daytime service from another station licensed to the 
Plains Radio Broadcasting Company, KGNC, at Amarillo. 
We believe that it would be more in the public interest if 
this large rural area received completely competitive ser¬ 
vices rather than two services controlled by the same 
licensee. 

Eau Claire, Wisconsin, and Houston, Texas 

Central Broadcasting Company (WEATJ) 

(Docket No. 7216) 
and 

Texas Star Broadcasting Company (KTHT) 

(Docket No. 7333) 

25. Only the Central Broadcasting Company (WEAU) 
seeks the use of the frequency 790 kc at Eau Claire. That 
Company is an existing licensee, most recently receiving 
its regular license renewal March 1,1946. Morgan Murphy 
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and his wife, both residents of Superior, Wisconsin, control 
the Company and also have a controlling interest in Radio 
Stations WEBC, Duluth, Minnesota, WMFG, Hibbing, 
Minnesota, WHLB, Virginia, Minnesota, and WDUL, Su¬ 
perior, Wisconsin, as well as a 50% interest in KVOL, La¬ 
fayette, Louisiana. The program proposal is designed to 
meet the needs of the area to be served. Applicant shows 
an estimated cost of construction of $13,125 and a net 
worth, exclusive of good will, of $145,927 and appears finan¬ 
cially able to meet whatever additional costs may be neces¬ 
sitated by our determination that a grant to it of 5 kw 
nighttime may not be permitted to increase the RSS at 
Lubbock or Houston. 

26. Only Roy Hofheinz and W. N. Hooper, d/b/a Texas 
Star Broadcasting Company (KTHT), seek the use of the 
frequency 790 kc at Houston. The partners are residents 
of Houston. The partnership is an existing licensee, most 
recently receiving its regular license renewal February 11, 
1946. It is presently operating an FM station in Houston. 
The Company proposes a very meritorious program service 
and the record discloses that KTHT has rendered a valu¬ 
able public service to the Houston area. The partnership 

shows an estimated cost of construction of $91,185 
2500 and a net worth of $95,750. Exclusive of their inter- 
'■ ests in the Texas Star Broadcasting Company, Mr. 
Hofheinz shows a net worth of $148,000 and Mr. Hooper a 
net worth of $2,436,000. Mr. Hooper has agreed to advance 
up to $100,000 a cover costs of construction. This appli¬ 
cant appears financially able to construct the facilities it 
proposes and whatever modification thereof may be re¬ 
quired for daytime protection of XEDF. 

Veteran 7 s Broadcasting Company (Docket No. 7336) 

27. There are no conflicting applications entitled to be 
considered in connection with the application of Veteran’s 
Broadcasting Company for the Class TV facilities of 1230 
kc with 250 watts power, unlimited time, presently licensed 
to Radio Station KTHT. 
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28. The Veteran’s Broadcasting Company is a partner¬ 
ship composed of three equal partners, Max H. Jacobs, 
Douglas B. Hicks, and Thomas J. Harling. All three part¬ 
ners are citizens, residents of Houston, and veterans. All 
plan to be active in the operation of the station. 

29. Applicant proposes a meritorious program service 
designed to meet the needs of the area to be served. Appli¬ 
cant has agreed to purchase the transmitter site and equip¬ 
ment and other broadcast equipment of the Texas Star 
Broadcasting Company in the event that Company receives 
a grant of its application now before us. The cost of the 
property to be obtained from KTHT is expected to be 
between $30,000 and $35,000. The respective net worths of 
the partners are: Max H. Jacobs, $21,586; Douglas B. 
Hicks, $11,793; and Thomas J. Harling, $7,313. In addi¬ 
tion, applicant has obtained a bank loan of $50,000 to be 
repaid 5% monthly commencing sixty days after the station 
begins broadcasting. 

30. Remaining for consideration is the petition filed Octo¬ 
ber 10, 1946, and supplemented October 15, 1946, by Plains 
Radio Broadcasting Company to reopen the record to in¬ 
troduce measurements purporting to show that the daytime 
interference between the proposed operation at Houston 
and XEDF at Nuevo Laredo, Mexico, would be in excess 
of that shown at the hearing. Ample opportunity was 
given at the hearing held some four months before this 
petition was filed to make a full showing of all relevant 
data. Moreover, even in the event the interference between 
the Houston proposal and the operation of XEDF would 
be as great as that alleged in the engineering statement 
accompanying the Plains Radio petition, it appears that 
adequate provision can and will be made to reduce that 
interference by daytime operation with a directional an¬ 
tenna at Houston. Accordingly, since full opportunity was 
afforded Plains Radio Broadcasting to present all relevant 
evidence at the hearing heretofore held, and it further ap¬ 
pearing that even if the offered measurements show the 
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alleged interference, such interference can be eliminated 
within Mexico and reduced within the United States to an 
extent consistent with the Standards of Good Engineering 
Practice, we propose to deny said petition of Plains Radio 
Boradcasting Company. 

2501 31. The Lubbock County Broadcasting Company, 

Central Broadcasting Company, Texas Star Broad¬ 
casting Company, and Veteran’s Broadcasting Company 
are each legally, technically, and financially qualified to 
construct and operate the stations they propose. 

32. Upon a review of the foreging, the Commission is of 
the opinion that the public interest would best be served by 
a grant of the applications of the Lubbock County Broad¬ 
casting Company, Central Broadcasting Company, Texas 
Star Broadcasting Company, and Veteran’s Broadcasting 
Company. Accordingly, those applications should be 
granted. Therefore, the application of Plains Radio 
Broadcasting Company should be denied. The proposed 
grants are subject to the following conditions: 

Lubbock County Broadcasting Company—subject to 
Civil Aeronautics Administration approval of transmitter 
site and antenna system. 

Central Broadcasting Company—subject to the condition 
that applicant will within 60 days file an application for 
modification of permit specifying a directional array for 
nighttime use which will not cause interference to the 
grants herein proposed nor to any existing stations. 

Texas Star Broadcasting Company—subject to the con¬ 
dition that upon commencing operation on 790 kc applicant 
will take measurements in accordance with the Standards 
of Good Engineering Practice to determine if interference 
exists with XEDF, Nuevo Laredo, Mexico, and file such 
measurements with the Commission; and in the event such 
measurements show interference between applicant’s oper¬ 
ation and XEDF, subject to the further condition that ap¬ 
plicant will, within 60 days of filing such measurements, 
file with the Commission an application for modification of 
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permit specifying a directional array for daytime use which 
will eliminate such interference within Mexico and reduce 
such interference within the United States consistent with 
the Standards of Good Engineering Practice. Also subject 
to Civil Aeronautics Administration approval of the trans¬ 
mitter site and antenna system. 

Federal Communications Commission. 

T. J. Slowie, 

Secretary. 

Commissioners Denny and Jett concur in the foregoing 
opinion except that they take the position that instead of 
granting a new station in Lubbock to the Lubbock County 
Broadcasting Company, the Commission should permit the 
existing local channel station, KFYO, to improve its facili¬ 
ties. Moreover, KFYO proposed in its application a better 
use of the frequency at Lubbock than did the Lubbock 
County Broadcasting Company. 

Released: March 31,1947. 

See Section 1.849 of the Commission’s Rules of Practice 
and Procedure. 

Excerpts from Oral Argument. 

2535 Oral Argument op Mr. Albertson 

2543 In March—about March 15—Station KCBD filed 
with this Commission a contract with the Mutual 
Broadcasting System and is now affiliated with that net¬ 
work. 

2549 Oral Argument op Mr. Case 

I am authorized by my people to say that we would build 
a 5 kilowatt station instead of a one kilowatt station, but 
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that we were advised at the time we made the applicaion 
that one kilowatt was what should be done for that particu¬ 
lar thing from an engineering standpoint. 

Now, if the Commission finds from the record that it 
should be a 5 kilowatt station, we would put in a 5 kilowatt 
station. However, I am a little off the record there, be¬ 
cause of the fact that I haven’t put in any amend- 
2550 ment to that effect, the invitation was in the pro¬ 
posed decision of the Commission, but I did not un¬ 
derstand that it was proper to put in an amendment to that 
effect at that time, but that could be done by a modification 
of permit if we were granted the permit as proposed. 


2557 Mr. Albertson: They are different initials, but 
they are 50 percent partners. 

Just one further comment with regard to granting Lub¬ 
bock County 5 kilowatts as against what they requested, 
one kilowatt. It seems to me the Commission might well 
make a distinction between granting an applicant more 
than they ask for and granting them less. As a matter of 
fact, your rules so contemplate a distinction. They con¬ 
template granting an application in part but don’t con¬ 
template granting more than an applicant has asked for 
Thank you. 
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2564 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

B-340 

In re Applications of 

Central Broadcasting Company (WEATJ) Eau Claire, 

Wisconsin 

Docket No. 7216 
File No. B4-P-4312 

Texas Star Broadcasting Co. (KTHT) Houston, Texas 

Docket No. 7333 
File No. B3-P-4361 

Lubbock County Broadcasting Co. (NEW) Lubbock, Texas 

Docket No. 7334 
File No. B3-P-4062 

Plains Radio Broadcasting Co. (KFYO) Lubbock, Texas 

Docket No. 7335 
File No. B3-P-4391 

Veteran's Broadcasting Co. (NEW) Houston, Texas 

Docket No. 7336 
File No. B3-P-4362 

For Construction Permits 

Appearances 

Arthur Scharfeld on behalf of Central Broadcasting 
Company; Roy M. Hofheinz on behalf of Texas Star Broad¬ 
casting Company; J. Edward Johnson and Norman S. Case 
on behalf of Lubbock County Broadcasting Company; John 
P. Carr on behalf of Plains Radio Broadcasting Company; 
Marcus Cohn on behalf of Veteran’s Broadcasting Com¬ 
pany; and Eugene L. Burke on behalf of the Federal Com¬ 
munications Commission. 
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Decision 

By the Commission (Commissioners Webster and Walker 
not participating; Commissioners Denny and Jett dis¬ 
senting in part): 

1. The first four of the above-entitled applicants in this 
proceeding requested construction permits for the use of 
the regional frequency 790 kc while the fifth sought a con¬ 
struction permit for a standard broadcast station on the 
local frequency 1230 kc, conditional upon that channel being 
vacated by a grant of one of the other applications. Three 
of the applicants are licensees of existing stations seeking 
to expand their respective coverages, namely; (1) Central 
Broadcasting Company (WEAU), Eau Claire, Wisconsin, 
now operating on the frequency 790 kc with power of 5 kw 
daytime and 1 kw, with directional antenna, at night, re¬ 
questing an increase of nighttime power of 5 kw with direc¬ 
tional antenna; (2) Texas Star Broadcasting Company 
(KTHT), Houston, Texas, operating on the frequency 1230 
kc with 250 watts power, unlimited time, and requesting a 
change of frequency to 790 kc with power of 5 kw day and 
1 kw, with directional antenna, at night; and (3) Plains 
Radio Broadcasting Company (KFYO), Lubbock, Texas, 
now operating on the frequency 1340 kc, with 250 watts 
power, unlimited time, and requesting a change of 
2565 frequency to 790 kc with 5 kw power and a direc¬ 
tional antenna nighttime. The remaining two appli¬ 
cants requested construction permits for new standard 
broadcast stations, Lubbock County Broadcasting Com¬ 
pany seeking the use of the frequency 790 kc with 1 kw 
power, directionalized at night, at Lubbock, Texas, and 
Veteran’s Broadcasting Company seeking the use of the 
frequency 1230 kc with 250 watts power, unlimited time, 
at Houston, conditioned on those facilities being vacated by 
the Texas Star Broadcasting Company upon a grant of the 
latter’s instant application. 
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2. On May 27, 28, 29, and 30, 1946, a consolidated hearing 
was held upon these five applications before a presiding 
officer appointed by the Commission. 1 At the conclusion 
of the hearing, each applicant waived the right to file Pro¬ 
posed Findings of Fact and Conclusions of Law. On Octo¬ 
ber 10, 1946, Plains Radio Broadcasting Company filed a 
petition, supplemented October 15, 1946, to reopen the rec¬ 
ord in order to introduce measurements which purported 
to show that the daytime interference between the proposal 
of KTHT at Houston and Station XEDF at Nuevo Laredo, 
Tamaulipas, Mexico, would be considerably in excess of 
that shown at the hearing. On October 15th and 16th, 1946, 
respectively, the Texas Star Broadcasting Company and 
Central Broadcasting Company filed oppositions to this 
petition. On March 2, 1947, the Commission adopted a 
Proposed Decision proposing to grant the applications of 
Central Broadcasting Company (WEAU), Texas Star 
Broadcasting Company (KTHT), Lubbock County Broad¬ 
casting Company, and Veteran’s Broadcasting Company, 
and to deny the application of Plains Radio Broadcasting 
Company (KFYO) as well as that company’s petition to 
reopen the record. Exceptions to this Proposed Decision 
were filed by Plains Radio Broadcasting Company 
(KFYO) and to the conditions of its proposed grant by 
Central Broadcasting Company (WEAU). On May 9, 
1947, the Commission issued an Order granting the respec¬ 
tive petitions of Texas Star Broadcasting Company 
(KTHT) and Veteran’s Broadcasting Company for sev- 
erence and grant of their applications. The exceptions 
filed in this proceeding in no manner related to the grant 
proposed of the application of either petitioner, and all par¬ 
ties had consented to a grant of the requests contained in 
the petitions. Oral argument on the Exceptions of KFYO 
and WEAU was held before the Commission on- May 28, 
1947. 

i All engineering findings herein are based upon the Standards in effect as 
of the date of the hearing. The results, however, would not be affected had 
the Standards recently adopted been applied: 
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Localities to be Served and Service Proposed 

3. Eau. Claire, Wisconsin, with a population of 30,745, 
according to the 1940 U. S. Census, has one station, WEATJ, 
here seeking to increase its nighttime power from 1 kw to 
5 kw. The expanded service would be largely in rural areas 
and would offer a primary nighttime service, within the 
6.93 mv/m interference-free contour, to 48,912 persons in 
an area of 259 square miles, a gain of 9,426 persons in an 
area of 76 square miles over the present operation. An 
increased daytime antenna efficiency would afford addi¬ 
tional service to 5,486 persons in an area of 214 square 
miles over the present daytime service to 176,876 persons in 
an area of 4,867 square miles within the normally protected 
0.5 mv/m contour. The areas gained both day and night 
presently receive no primary service. 

2566 4. In the event the Eau Claire proposal is granted, 

it would raise the RSS at Lubbock, Texas, from 8.0 
mv/m to 10.1 mv/m. This would reduce the nighttime ser¬ 
vice of the Lubbock 5 kw proposed operation by 8,625 per¬ 
sons in 667 square miles and of the Lubbock 1 kw proposed 
operation by 1,763 persons in 186 square miles, the affected 
areas being presently without primary service. 2 

5. Lubbock, Texas, with a population of 31,853, accord¬ 
ing to the 1940 U. S. Census, is the trading center of a large 
and expanding agricultural area, and Texas Technical Col¬ 
lege is located there. It has one radio station, KFYO, here 
seeking to expand its service. In addition, two construction 
permits for new stations to operate at Lubbock have been 
granted since the hearing. These are KSEL (950 kc, 1 kw, 
daytime) and KCBD (1590 kc, 1 kw, DA-2). 

6. The Plains Radio Broadcasting Company’s proposal 
(KFYO), with power of 5 kw, directionalized at night, 
would serve approximately 307,156 persons and 37,800 
square miles, daytime, and 64,769 persons and 1,887 square 

2 Grants made since the hearing will provide service to about 10% of these 
affected area s. Both Lubbock applicants have stated they do not oppose a 
grant to WEATJ despite this increased RSS. 
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miles at night. Of these numbers, a primary nighttime ser¬ 
vice would be offered for the first time to 25,465 persons in 
an area of 1607 square miles. The proposal of Lubbock 
County Broadcasting Company, with power of 1 kw, direc- 
tionalized at night, would serve approximately 205,419 per¬ 
sons and 18,850 square miles daytime and 43,575 persons 
and 673 square miles at night. 3 Under this proposal, a pri¬ 
mary nighttime service would be received for the first time 
in an area of about 510 square miles. The population in 
this area was not shown. These calculations are based on 
service within the normally protected contour of 0.5 mv/m 
daytime and within the interference-free limitation of 8.0 
mv/m at night. Nighttime, the 5 kw proposal would im¬ 
pose a limitation of 17.0 mv/m at Houston and might inter¬ 
fere with the Eau Claire operation while the 1 kw proposal 
affords adequate protection to both Houston and Eau 
Claire. The two Lubbock proposals, both contemplating 
the use of the frequency 790 kc, are, of course, mutually 
exclusive. 

2567 Evaluation op Needs for Broadcast Service 

7. From the data given above, substantial areas and pop¬ 
ulations not now receiving any primary daytime service 
in the vicinity of Eau Claire would receive such service in 
the event of a grant of an application on 790 kc at that 
community. A grant of either Lubbock application would 
provide another needed daytime service to the Lubbock 
area. The record discloses that the use of 5 kw power at 
Lubbock would serve a considerably larger area than would 
1 kw and that the simultaneous use of 5 kw power, daytime, 
as proposed at both of these communities, would involve 
no question of interference. 

3 At the time of the hearing 31,601 persons in a 4,090 square mile area would 
have received their first primary daytime service from the 5 kw proposal and 
an area of approximately 2,700 square miles, the population of which was 
not shown, would receive its first such service from the 1 kw proposal. Grants 
made since the hearing to KPET, Lamesa, Texas, KCRS, Midland, Texas, and 
KECK, Odessa, Texas, will make available at least one primary daytime ser¬ 
vice to all the area proposed to be served by either of the two Lubbock 
applicants. 
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8. As disclosed for nighttime operation, the Eau Claire 
proposal would make a primary service available for the 
first time to 9,426 persons in an area of 76 square miles 
which at Lubbock the 1 kw proposal would render such ser¬ 
vice to 510 square miles and the 5 kw proposal to 25,465 
persons in an area of 1,607 square miles. The loss to these 
Lubbock services which the operation of WEAU at Eau 
Claire would bring about is shown in paragraph 4. 4 Fur¬ 
ther, the Commission considers that the 17.0 mv/m im¬ 
posed on the operation of KTHT at Houston by the Lub¬ 
bock 5 kw nighttime proposal precludes a grant of this 
proposal at Lubbock. In addition, this proposal might in¬ 
terfere with an operation with 5 kw power at Eau Claire. 

9. Upon a review of the record, the Commission con¬ 
cludes that the frequency 790 kc can be used simultaneously 
during the night with power of 5 kw at Eau Claire and 1 
kw at Lubbock and that this frequency can be used with a 
power of 5 kw daytime at both of these communities. Fur¬ 
ther, we conclude that such assignments to these communi¬ 
ties would provide a fair, efficient, and equitable distribu¬ 
tion of radio, facilities within the meaning of Section 
307(b) of the Communications Act in view of the various 
areas and populations which would gain primary service 
and, particularly, their first such service from these assign¬ 
ments. 

10. Accordingly, a grant of the requested power of 5 kw 
at night should be made at Eau Claire. Also, a grant 
should be made at Lubbock of the power of 5 kw day, 1 kw 
night, directionalized at night. The desirability of a day¬ 
time operation at Lubbock with power of 5 kw rather than 
1 kw is apparent in view of the increased primary service 
rendered by the higher power to areas needing such ser¬ 
vice. As we have stated, the proposal of KFYO for 5 kw 

4 At the time of issuance of the Proposed Decision, it appeared feasible to 
modify the Eau Claire nighttime proposal so as to protect Lubbock and all 
other existing and proposed operations. However, changed conditions with 
respect to this channel appear to make such a modification at Eau Claire no 
longer feasible. 
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nighttime operation at Lubbock is precluded because of the 
excessive limitation it would impose on the authorized oper¬ 
ation of KTHT at Houston. Of course, no objection would 
exist to the use of nighttime power of 5 kw at Lubbock if 
it could be showm that such use would not increase the 
limitations to any existing stations or proposed operations. 

11. We have determined that grants can and 
2568 should be made at Lubbock with power of 5 kw day, 
1 kw night, with a directional antenna at night and 
at Eau Claire with power of 5 kw night, equal to its present 
daytime authorization. Accordingly, it must be determined 
which, if either, of the two Lubbock applicants should re¬ 
ceive a grant of the facilities proposed for that community. 
Also requiring determination is whether Central Broad 1 
casting Company at Eau Claire is qualified to receive the 
grant proposed for it. 

The Two Lubbock Applicants 

A. Lubbock County Broadcasting Company 
(Docket No . 7334) 

12. Applicant is a partnership whose members are Wen¬ 
dell Mayes, having a 43%% interest, C. C. Woodson, with a 
43%% interest, and G. H. Nelson, with a 12^% interest. 
All partners are U. S. citizens. 

(a) Wendell Mayes is a resident of Brown wood, Texas, 
about 248 miles, from Lubbock. He has been Mayor of 
Brownwood for the past eight years and has been active 
in both local and state civic affairs. Mr. Mayes and his 
wife together own 50% of the outstanding stock of Brown 
County Broadcasting Company, licensee of Station KBWD, 
Brownw T ood, which he manages, and at the time of the hear¬ 
ing he had a contract to purchase 20% of the outstanding 
stock in Frontier Broadcasting Company, licensee of Sta¬ 
tion WACO, Waco, Texas, and KNOW, Austin, Texas. This 
purchase has since been consummated, giving Mr. Mayes 
a 20% interest in those two stations. In the event of a 
grant, Mr. Mayes expects to spend considerable time in 
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Lubbock in general supervision of the station. He has been 
in Lubbock frequently in connection with this application. 

(b) C. C. Woodson is a resident of Brownwood, Texas, 
and is publisher of the Brownwood Bulletin in which he 
holds a 90% interest. He is on the Board of Directors of 
Baker College and has civic interests in Brownwood. Mr. 
Woodson also has interests in newspapers in Del Rio and 
Lamesa, Texas. He and his wife together own the remain¬ 
ing 50% of the outstanding stock in Radio Station KBWD, 
Brownwood, and at the time of the hearing Mr. Woodson 
had a contract to purchase 25% of the outstanding stock in 
the licensees of WACO and KNOW, which he has since 
done, resulting in his having a 25% interest in those two 
Stations. He proposes to spend some time in Lubbock in 
the event of a grant and to contribute to the commercial 
operation of the station and confer with his two partners 
concerning programming. 

(c) G. H. Nelson is a resident of Lubbock and has lived 
in that vicinity since 1925. He is an attorney who has an 
interest in a furniture moving business and owns and oper¬ 
ates substantial farm acreage in the Lubbock area. Mr. 
Nelson has held various public offices in the Lubbock area, 
including that of District Attorney and State Senator. He 
plans to keep in touch with the local needs of the community 
and participate with his partners in determination of sta¬ 
tion policy. 

2569 13. Applicant’s program proposal is based upon 

a Mutual Broadcasting System affiliation. Mr. 
Mayes has discussed the use of sustaining time on the sta¬ 
tion with representatives of Texas Technical College, the 
Lubbock High School, and others. Applicant intends to 
devote 44% of its time to commercial programs, 62.5% to 
network programs, and 12.5% to local live talent. The 
types of programs and the percentage of time to be de¬ 
voted to each are as follows: entertainment, 61%; educa¬ 
tional, 7%; religious, 5%; civic, 2%; agricultural, 2%; 
news, 19%; charitable, 1%; and governmental, 2%. 
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14. The estimated cost of construction of the proposed 
station is $36,300 with the estimated monthly cost of opera¬ 
tion $8,000 and the estimated monthly revenue $10,000. The 
balance sheets of the partners show net worths of $89,942 
for Mr. Mayes, $225,674 for Mr. Nelson, and $315,082 for 
Mr. Woodson. 

B. Plains Radio Broadcasting Company (KFYO) 
(Docket No. 7335) 

15. Applicant corporation is licensee of Radio Stations 
KFYO in Lubbock and KGNC in Amarillo, Texas. Eighty 
per cent of the stock of this corporation is held by the 
Globe-News Publishing Company, Inc., of Amarillo and* 
voted by Gene A. Howe of that city. Mr. Howe is presi¬ 
dent of both applicant corporation and the Globe-News 
Publishing Company, Inc. Of the remaining stock, 1% is 
owned by DeWitt Landis, who resides in Lubbock, and is 
vice-president, director, and resident manager of KFYO. 
No other stock in applicant corporation is held by Lubbock 
residents. The voting stock of the Globe-News Publishing 
Company is held by 22 or more stockholders of whom Gene 
A. Howe holds the largest interest (20%). Two of these 
stockholders are residents of Lubbock: Parker F. Prouty, 
with a 6% interest, who is business manager of the Lub¬ 
bock Avalanche and Journal, and Charles A. Guy, with a 
3% interest, who is editor and publisher of those two Lub¬ 
bock newspapers. The Lubbock Avalanche and Journal are 
wholly owned by the Globe-News Publishing Company. 

16. Mr. O. L. Taylor, executive general manager of 
KFYO and KGNC, is also executive general manager of 
KTSA, San Antonio, KRGV, Weslace, and controls KTOK, 
Oklahoma City, and KANS, Wichita. He also has a 1/3 
interest in Taylor, Howard, and Snowden Radio Sales Com¬ 
pany which represents the above six stations and about 
twelve more in the South and Southwest. Mr. Landis is 
licensee of Radio Station KICA in Clovis, New Mexico. 
Mr. Howe, in addition to his interest in KFYO and KGNC, 




122 


is president of Radio Station KTSA with a 17% interest 
therein and is treasurer of Station KRGV with a 35% in¬ 
terest The record discloses no personal familiarity with 
or activity in Lubbock by Mr. Howe* 

171 Radio Station KFYO has had numerous programs 
designed to advance community projects, including pro¬ 
grams of Texas Technical College, the County Agricultural 
Agent, and an educational program carried for a number 
of years which originates in the local schools. Applicant 
proposes to add a full-time farm editor and expand local 
news coverage in the event it receives a grant. KFYO is 
identified on the air as “the Lubbock Avalanche and Jour¬ 
nal Station.” The Commission’s analysis of appli- 
2570 cant’s program log for a composite week in 1946 
shows 75% of applicant’s time devoted to commer¬ 
cial programs, 52% to network programs, and 14% to local 
live talent. In that week, applicant had 831 commercial 
and 13 non-commercial spot announcements. 

IS. Applicant’s estimated cost of construction is $144,- 
400. Its net worth, including $41,139 for good will, is $116,- 
332. Applicant proposes to finance this construction with 
existing capital and installment payment notes. If addi¬ 
tional financing is necessary, the Globe-News Publishing 
Company has authorized Mr. Howe to lend applicant cor¬ 
poration up to the total construction cost, the balance sheet 
of the Globe-News Publishing Company disclosing a net 
worth in excess of $3,000,000, exclusive of its radio hold¬ 
ings. The monthly operating costs of KFYO are approxi¬ 
mately $11,000 and monthly revenue approximately $16,000. 
Both of these figures are expected to be increased in the 
event of a grant. 

19. Services available in the Lubbock area and the addi¬ 
tional services here proposed for that area have been dis¬ 
cussed in paragraphs 5 and 6. One remaining factor with 
respect to this area is the question of overlap of service 
areas of the KFYO proposal at Lubbock and the operation 
of KGNC at Amarillo with power of 10 kw in accordance 
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with the construction permit it now holds. Both are 
licensed to the Plains Radio Broadcasting Company. 
Neither station offers a primary service to the city in which 
the other is located, either day or night. Also, the KGNC 
3.0 mv/m interference-free contour and the KFYO 8.0 
mv/m proposed interference-free contour would overlap 
only in a very small rural area at night. Daytime, however, 
the 0.5 mv/m contour of KGNC would overlap approxi¬ 
mately 70% of the KFYO proposed 0.5 mv/m service area 
while conversely the overlap is approximately 50%. 
KGNC, operating as authorized by its construction permit, 
would serve approximately 75% of the persons and 74% 
of the area KFYO would gain during the day. 

20. Upon consideration of the respective qualifications of 
the two applicants for a station in Lubbock, the Commis¬ 
sion concludes that the Lubbock County Broadcasting Com¬ 
pany is to be preferred. Radio Station KFYO is controlled 
by the same interests that control the Avalanche and Jour¬ 
nal, which are morning and evening newspapers in Lub¬ 
bock, while those in control of the Lubbock County Broad¬ 
casting Company have no newspaper interest there. Hence, 
a grant of the Lubbock County application, as opposed to 
that of Plains Radio (KFYO), will add to the Lubbock 
area an additional medium for the dissemination of news 
and information to the public which will be independent of 
and afford a degree of competition to other such media in 
the area. This we consider to be in the public interest. 
Moreover, substantially all the area which would be gained 
by the proposed operation of Station KFYO is rural, and 
approximately 74% of this area will receive primary day¬ 
time service from another station licensed to the Plains 
Radio Broadcasting Company, KGNC, at Amarillo. We 
believe that it would be more in the public interest if this 
large rural area received completely competitive services 
rather than two services controlled by the same licensee. 
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2571 Eau Claire, Wisconsin 

21. Only the Central Broadcasting Company (WEAU) 
seeks the use of the frequency 790 kc at Eau Claire. That 
company is an existing licensee, most recently receiving its 
regular licensee renewal March 1, 1946. Morgan Murphy 
and his wife, both residents of Superior, Wisconsin, con¬ 
trol the Company and also have a controlling interest in 
Radio Stations WEBC, Duluth, Minnesota, WMFG, Hib- 
bing, Minnesota, WHLB, Virginia, Minnesota, and WDUL, 
Superior, Wisconsin, as well as a 50% interest in KVOL, 
Lafayette, Louisiana. The program proposal is designed 
to meet the needs of the area to be served. Applicant shows 
an estimated cost of construction of $13,125 and a net 
worth, exclusive of good will, of $145,927. 

22. As stated in paragraph 2, the applications of Texas 
Star Broadcasting Company (KTMT) and Veteran’s 
Broadcasting Company were each severed from this con¬ 
solidated proceeding and granted with the consent of all 
other parties. Since the Plains Radio Broadcasting Com¬ 
pany had so consented and did not in its exceptions oppose 
the grant to Texas Star Broadcasting Company, we con¬ 
sider that Plains Radio no longer desires to pursue its peti¬ 
tion to reopen the record for the alleged purpose of intro¬ 
ducing evidence in opposition to a grant to Texas Star. 
Accordingly, the petition of Plains Radio, which we pro¬ 
pose to deny for the reasons stated in paragraph 30 of the 
Proposed Decision, is hereby dismissed. 

23. The Lubbock County Broadcasting Company and 
Central Broadcasting Company are each legally, techni¬ 
cally, and financially qualified to construct and operate 
the stations they propose. 

24. It is therefore ordered, this 12th day of June, 1947, 
that the applications of Lubbock County Broadcasting 
Company and Central Broadcasting Company be, and they 
are hereby granted. It is further ordered, that the appli¬ 
cation of Plains Radio Broadcasting Company be, and it 
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is hereby denied. The grants are subject to the following 
conditions: 

Lubbock County Broadcasting Company—Subject to the 
condition that applicant will within 60 days file an applica¬ 
tion in conformity with the Standards of Good Engineer¬ 
ing Practice for modification of permit specifying daytime 
power of 5 kw in lieu of 1 kw. 

Central Broadcasting Company—Subject to Civil Aero¬ 
nautics Administration approval of transmitter site and 
antenna system. 

Federal Communications Commission. 

T. J. Slowie, 

Secretary. 

Released: July 1, 1947. 

Commissioners Denny and Jett concur in the foregoing 
opinion except that they take the position that instead of 
granting a new station in Lubbock to the Lubbock County 
Broadcasting Company, the Commission should permit the 
existing local channel station, KFYO, to improve its facili¬ 
ties. Moreover, KFYO proposed in its application a better 
use of the frequency at Lubbock than did the Lubbock 
County Broadcasting Company. 
****•*•••• 
2624 Federal Communications Commission 

July 21 1947 

Application for Rehearing and for Other Relief 

Pursuant to Section 405 of the Communications Act of 
1934, as amended, Plains Radio Broadcasting Company, 
licensee of standard broadcast station KFYO, Lubbock, 
Texas, an applicant in the above-entitled matters, by its 
attorneys, hereby makes application for rehearing of the 
above-entitled matters and for other relief and for reasons 
states as follows: 
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I 

The decision is arbitrary and capricious in that it is not 
supported by the evidence. 


II 

The decision is arbitrary and capricious in that it is not 
supported by the weight of the evidence. 

III 

The decision is arbitrary and capricious in that the Com¬ 
mission refused to set the proposed decision aside when 
it vras apprised that Lubbock County Broadcasting Co. 
could not carry out its proposed program schedule because 
of the unavailability of the Mutual network. 

IV 

The decision is arbitrary and capricious in that it is based 
on facts which are outside the issues in the hearing. 

2625 V 

The decision is arbitrary and capricious in that it grants 
Lubbock County Broadcasting Company an assignment 
which was not requested and was not in issue at the hearing. 

VI 

KFYO is denied due process of law in that it has had no 
notice that Lubbock County Broadcasting Company was 
seeking 5 kilowatts power or that the Commission might 
grant Lubbock County Broadcasting Company 5 kilowatts 
power. 

vn 

KFYO is denied due process of law in that it has had 
no opportunity to cross-examine Lubbock County Broad¬ 
casting Company as to its technical, financial and other 
qualifications to construct and operate a 5 kilowatt station. 
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VIII 

KFYO is denied due process of law in that it has had no 
opportunity to cross-examine Lubbock County Broadcast¬ 
ing Company as to its program plans for a 5 kilowatt sta¬ 
tion. 

IX 

KFYO is denied due process of law in that it has had 
no opportunity to cross-examine witnesses relative to facts 
considered by the Commission which were not established 
by evidence adduced at the hearing. 

X 

KFYO is denied equal protection of the law in that the 
Commission proposes to deny KFYO’s application because 
of newspaper ownership. 

XI 

KFYO is denied equal protection of the law in that the 
Commission has granted applications of other persons with 
newspaper interests but uses this factor as a basis for deny¬ 
ing KFYO’s application. 

XII 

The decision is arbitrary and capricious in that it fails to 
take into consideration other services available for dissemi¬ 
nation of news. 

2626 XIII 

The decision is arbitrary and capricious in that it re¬ 
quires more competitive services for dissemination of news 
in Lubbock than it does in other localities with greater pop¬ 
ulation. 

XIV 

KFYO is denied due process of law and equal protection 
of the law since the Commission proposes to deny KFYO’s 
application on the ground of overlap. 
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XV 

KFYO is denied equal protection of the law in that the 
Commission has granted other applications where substan¬ 
tially greater areas of overlap were involved than in 
KFYO’s case. 

XVI 

KFYO is denied due process of law in that the Commis¬ 
sion has considered certain evidence outside the record in 
determining other services available to the area and has 
failed to consider all such evidence. 

XVII 

The Commission’s decision is arbitrary and capricious 
in that the grant to Lubbock County Broadcasting Com¬ 
pany will result in mutual objectionable interference with 
another grantee’s operation. 

xvni 

The Commission’s decision is arbitrary and capricious 
in that it fails to determine that if KFYO were granted, its 
overlap would be reduced because of the above-mentioned 
interference. 

XIX 

The Commission’s decision is arbitrary and capricious in 
that it denies an existing licensee an opportunity to improve 
its facilities. 

XX 

The Commission’s decision is arbitrary and capricious 
in that it fails to give consideration to the pronounced con¬ 
cern of Congress over the multiplicity of grants being made 
by the Commission. 

Wherefore, The Premises Considered, Plains Radio 
Broadcasting Company respectfully requests this 
2627 Honorable Commission to (1) reconsider its action 
and reverse the decision, or (2) reopen the proceed- 
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ing for further hearing, or (3) rehear all the issues, or (4) 
grant such other relief as to the Commission may seem just 
and proper. 

Respectfully submitted, 

Plains Radio Broadcasting Company 

By John P. Carr, 

Its Attorney . 

John P. Carr, 

Dow, Lohnes and Albertson, 

1111 Munsey Building, 

Washington, D. C. 

Attorneys for Plains Radio 
Broadcasting Company. 

July 21, 1947. 


2639 

Engineering Statement of the Firm of A. Earl Cullum, Jr., 
Consulting Radio Engineers, in Connection With the 
Application of Plains Radio Broadcasting Company, 
Licensee of Radio Station KFYO, Lubbock, Texas, for 
Construction Permit, File Number B3-P-4391, Docket 
Number 7335. 

I, A. Earl Cullum, Jr., am a consulting radio engineer 
with offices located in Dallas, Texas. I graduated from the 
Massachusetts Institute of Technology in 1931 with a 
Bachelor of Science Degree in Communications Engineer¬ 
ing. My experience includes almost continuous employ¬ 
ment by broadcast stations since 1922. Since 1936 I have 
maintained a firm of consulting radio engineers. 

This firm has been employed by the Plains Radio Broad¬ 
casting Company, licensee of Radio Station KFYO, Lub¬ 
bock, Texas, to review the issues and the testimony having 
to do with engineering matters in the hearing on the appli¬ 
cations of Plains Radio Broadcasting Company, Docket 
Number 7335, File Number B3-P-4391, and Lubbock County 
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Broadcasting Company, Docket Number 7334, File Number 
B3-P-4062. Both applications are for facilities on the 790- 
kilocycle channel in Lubbock, Texas. 

Issue Number Two 

Issue number two in each case was to determine the areas 
and populations which may be expected to gain primary 
service from the operation proposed and the character of 
other broadcast service available to those areas and popula¬ 
tions. 

A. The Decision of the Federal Communications Com¬ 
mission regarding these applications, B-340, released July 

. 1, 1947, contemplates that the successful applicant 
2640 use a power of five kilowatts and a nondirectional an¬ 
tenna during daytime hours. At the time of the hear¬ 
ing, the service from such operation would have been free 
of interference within the 0.5-millivolt-per-meter contour. 
The subsequent grant of a Construction Permit for Radio 
Station KXXX, Colby, Kansas, on the 790-kilocycle channel, 
authorized a service which would cause interference within 
the proposed Lubbock daytime 0.5-millivolt-per-meter con¬ 
tour. There is nothing in the record of this hearing to indi¬ 
cate the area and population which may be expected to gain 
primary service within the daytime interference-free con¬ 
tour of the proposed Lubbock station. 

B. The grant of a number of applications for Construc¬ 
tion Permit has materially altered the character of other 
broadcast service available to the area and population 
within the daytime interference-free contour of the pro¬ 
posed Lubbock operation. A tabulation showing the sta¬ 
tions serving this area and population as of the time of the 
hearing and as of July 1, 1947, is attached hereto. There 
is nothing in the record of this hearing to indicate the char¬ 
acter of other broadcast service available to this area and 
population as of July 1,1947. 

C. The Decision of the Federal Communications Com¬ 
mission contemplates that the successful applicant use a 
power of one kilowatt and a directional antenna during 
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nighttime hours in Lubbock. Because of amend- 

2641 ments to the Standards of Good Engineering Prac¬ 
tice concerning Standard Broadcast Stations, speci¬ 
fying changed methods of calculating individual and R.S.S. 
limitations, and because of grants on the 790-kilocycle 
channel, particularly that of WEAU, Eau Claire, Wiscon¬ 
sin, problems of protection to other stations on the channel, 
nighttime limitations to Lubbock, and the area and popula¬ 
tion which would be served by the proposed Lubbock opera¬ 
tion have been materially changed since the time of the 
hearing. There is nothing in the record of this hearing to 
indicate the area and population which may be expected to 
gain primary service within the nighttime interference-free 
contour of the proposed Lubbock station as of July 1, 1947. 

D. The grant of a number of applications for Construc¬ 
tion Permit and the adoption of amendments to the Stand¬ 
ards of Good Engineering Practice, specifying changed 
methods of calculating individual and R.S.S. limitations, 
have altered the character of other broadcast service avail¬ 
able to the area and population within the nighttime inter¬ 
ference-free contour of the proposed Lubbock operation. 
There is nothing in the record of this hearing to indicate the 
character of other broadcast service available to this area 
as of July 1,1947. 

Issue Number Four 

Issue number four in each case was to determine whether 
the proposed operation would involve objectionable 

2642 interference with existing broadcast stations and, if 
so, the nature and extent thereof, the areas and pop¬ 
ulations affected thereby, and the availability of other 
broadcast service to such areas and populations. 

A. As of the time of the hearing on these applications, 
neither of the proposed Lubbock operations would have 
caused objectionable interference to any existing broadcast 
stations during daytime hours. The Decision of the Fed¬ 
eral Communications Commission contemplates that the 
successful applicant use a power of five kilowatts and a 
nondirectional antenna during daytime hours in Lubbock. 
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Such operation would cause objectionable interference 
within the 0.5-millivolt-per-meter contour of KXXX, Colby, 
Kansas, which has been granted a Construction Permit on 
the 790-kilocycle channel since the time of the hearing on 
these cases. There is nothing in the record of this hearing 
to indicate the nature and extent of this interference, the 
area and population affected thereby, and the availability 
of other broadcast service to such area and population. 

B. The Decision of the Federal Communications Com¬ 
mission contemplates that the successful applicant shall use 
a power of one kilowatt and a directional antenna during 
nighttime hours at Lubbock. Since the hearing on these 
cases, amendments to the Standards of Good Engineering 
Practice have been adopted, which specify changed methods 
of calculating individual and R.S.S. limitations and 
2643 adjacent-channel interference to other stations. 

There is nothing in the record of this hearing to indi¬ 
cate whether either of the proposed nighttime operations 
would cause objectionable interference under the amended 
Standards of Good Engineering Practice. There is nothing 
in the record of this hearing to indicate the nature and 
extent of such interference, if any, the areas and popula¬ 
tions affected thereby, and the availability of other broad¬ 
cast service to such areas and populations, if any. 

Issue Numbeb Six 

Issue number six in each case was to determine whether 
the installation and operation as proposed would be in 
compliance with the Commission’s rules and Standards of 
Good Engineering Practice Concerning Standards Broad¬ 
cast Stations. 

A. Since the time of the hearing in these cases, the Fed¬ 
eral Communications Commission has adopted amendments 
to the Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations which have materially altered 
methods of calculating individual and R.S.S. limitations and 
adjacent-channel interference to other stations. There is 
nothing in the record of this hearing to indicate whether 
the installation and operation as proposed would be in com- 
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pliance with the amended portions of the Commission’s 
Standards of Good Engineering Practice Concerning Stand¬ 
ard Broadcast Stations. 

2644 Overlap of Service With KGNC 

"While no specific issue was established for this hearing 
regarding overlap of the proposed KFYO service area 
with the service area of KGNC, Amarillo, Texas, the Deci¬ 
sion of the Federal Communications Commission was 
based in large part on engineering testimony introduced at 
the hearing having to do with such overlap and with other 
services available to the area of overlap. For this reason, 
a study has been made of the factors affecting this overlap 
as they existed at the time of the hearing and as they 
existed as of July 1,1947. 

A. Because of the grant of a Construction Permit for 
Radio Station KXXX, Colby, Kansas, on the 790-kilocvcle 
channel, interference would be caused to the service within 
the 0.5-millivolt-per-meter contour of the proposed KFYO 
operation within the area of overlap, thus reducing the 
extent of the overlap. Since it would be necessary for the 
successful applicant to use a directional antenna during 
daytime hours in order to protect KXXX, the area of over¬ 
lap would be further reduced. 

B. Because of a number of grants of applications for 
Construction Permit since the time of the hearing, the char¬ 
acter of other broadcast service available to the area and 
population within the overlap has been materially altered. 
A tabulation showing the stations serving this area during 
daytime hours as of the time of the hearing and as of July 

1, 1947, is attached hereto. 

2645 C. The record in this hearing does not indicate 
whether or not any urban areas and populations re- 

ceiye service from both KGNC and proposed KFYO and, 
if so, the nature of other broadcast service available to 
those urban areas and populations. 

D. The Decision of the Federal Communications Com¬ 
mission indicates that the nighttime interference-free con¬ 
tours of KGNC and proposed KFYO overlap in a small 
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rural area. Because of amendments to the Standards of 
Good Engineering Practice and because of grants of appli¬ 
cations for Construction Permit since the time of the hear¬ 
ing, there is no overlap, either rural or urban, of the night¬ 
time interference-free contours of KGNC and proposed 
KFYO. There is nothing in the record of this hearing 
showing that there is no overlap of these nighttime inter¬ 
ference-free contours as of July 1, 1947. 

Figures Attached 

In carrying out this study, tabulations have been made of 
stations furnishing service to the various areas under con¬ 
sideration as of the time of hearing and as of July 1,1947. 
These tabulations are attached hereto in the following 
figures: 

1. Daytime primary groundwave services other than 
KFYO available to area gained by proposed operation of 
KFYO. 

2. Daytime primary groundwave services other than 
KGNC and KFYO available to area of overlap between 
KGNC and proposed KFYO. 

A. Earl Cullum, Jr. 

2646 State of Texas, County of Dallas, ss: 

A. Earl Cullum, Jr., being duly sworn, upon his oath de¬ 
poses and says that the facts stated in the foregoing, to¬ 
gether with all figures attached thereto, are true of his own 
knowledge, except as to such statements as therein stated to 
be based on information and belief, and as to such state¬ 
ments he believes them to be true. 

A. Earl Cullum, Jr. 

Sworn to and subscribed before me this 17th day of July, 
1947. 

Ethelene Jackson, 

* * 

(seal) Notary Public in and for 

Dallas County, Texas. 

My commission expires June 1,1949. 
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2647 

TABULATION OF STATIONS SHOWING DAYTIME PRIMARY GROUNDWAVE SERVICES 
OTHER THAN KFYO AVAILABLE TO AREA AND POPULATION GAINED BY PROPOSED OPERATION OF KFYO 


As of Time of Hearing As of July 1, 1947 


Call 

Location 

Frequency 

Power 

Call 

Location 

Frequency 

Power 

1. KBST 

Big Spring, Texas 

1490 kc 

250 W ND 

KBST 

Big Spring, Texas 

1490 kc 

250 W ND 

2. KCRS 

Midland, Texas 

1230 kc 

250 W ND 

KCRS 

Midland, Texas 

550 kc 

5,000 W DA 

3. KFDA 

Amarillo, Texas 

1230 kc 

250 W ND 

KFDA 

Amarillo, Texas 

1230 kc 

250 W ND 

4. KGKO 

Ft. Worth, Texas 

570 kc 

5,000 W ND 

WBAP/WFAA 

Ft. Worth/Dallas, Texas 

570 kc 

5,000 W ND 

5. KGNC 

Amarillo, Texas 

710 kc 

10,000 W DA 

KGNC 

Amarillo, Texas 

710 kc 

10,000 W DA 

6. KICA 

Clovis, New Mexico 

1240 kc 

250 W ND 

KICA 

Clovis, New Mexico 

1240 kc 

250 W ND 

7. KPDN 

Pampa, Texas 

1340 kc 

250 W ND 

KPDN 

Pampa, Texas 

1340 kc 

250 W ND 

8. KRIG 

Odessa, Texas 

1410 kc 

1,000 W DA 

KRIG 

Odessa, Texas 

1410 kc 

1,000 W ND 

9. KVOP 

Plain view, Texas 

1400 kc 

250 W ND 

KVOP 

Plainview, Texas 

1400 kc 

250 W ND 

10. KWEW 

Hobbs, New Mexico 

1490 kc 

100 W ND 

KWEW 

Hobbs, New Mexico 

1490 kc 

100 W ND 

11. KWFT 

Wichita Falls, Texas 

620 kc 

5,000 W DA 

KWFT 

Wichita Falls, Texas 

620 kc 

5,000 W ND 

12. KXOX 

Sweetwater, Texas 

1240 kc 

250 W ND 

KXOX 

Sweetwater, Texas 

1240 kc 

250 W ND 

13. WFAA/WBAP 

Dallas/Ft. Worth, Texas 

820 kc 

50,000 W ND 

WFAA/WBAP 

Dallas/Ft. Worth, Texas 

820 kc 

50,000 W ND 

14. 




KCBD 

Lubbock, Texas 

1590 kc 

1,000 W'DA 

15. 




KCTX 

Childress, Texas 

1510 kc 

250 W ND 

16. 




KECK 

Odessa, Texas 

920 kc 

1,000 W ND 

17. 




KFDF 

Wichita Falls, Texas 

990 kc 

5,000 W ND 

18. 




KGKL 

San Angelo, Texas 

960 kc 

5,000 W ND 

19. 




KOSA 

Odessa, Texas 

1450 kc 

250 W ND 

20. 




KPET 

Lamesa, Texas 

690 kc 

250 W ND 

21. 




KSEL 

Lubbock, Texas 

950 kc 

1,000 W ND 

22. 




KVAI 

Amarillo, Texas 

940 kc 

1,000 W ND 

23. 




KVOW 

Littlefield, Texas 

1490 kc 

250 W ND 

24. 




KXSA 

San Angelo, Texas 

600 kc 

5,000 W DA 

25. 




NEW 

Amarillo, Texas 

1010 kc 

1,000 W ND 

26. 




NEW 

Canyon, Texas 

860 kc 

250 W ND 


136 


2648 

TABULATION OF STATIONS SHOWING DAYTIME PRIMARY GROUNDWAVE SERVICES 
OTHER THAN KGNC AND KFYO AVAILABLE TO AREA OF OVERLAP BETWEEN KGNC AND PROPOSED KFYO 


As of Time of Hearing As of July 1, 1947 


Call 

Location 

Frequency 

Power 


Call 

Location 

Frequency 

Power 

1. KFDA 

Amarillo, Texas 

1230 kc 

250 

W 

ND 

KFDA 

Amarillo, Texas 

1230 kc 

250 W ND 

2. KGKO 

Ft. Worth, Texas 

570 kc 

5,000 

W 

ND 

WBAP/WFAA 

Ft. Worth/Dallas, Texas 

570 kc 

5,000 W ND 

3. KICA 

Clovis, New Mexico 

1240 kc 

250 

W 

ND 

KICA 

Clovis, New Mexico 

1240 kc 

250 W ND 

4. KPDN 

Pampa, Texas 

1340 kc 

250 

W 

ND 

KPDN 

Pampa, Texas 

1340 kc 

250 W ND 

5. KVOP 

Plain view, Texas 

1400 kc 

250 

W 

ND 

KVOP 

Plainview, Texas 

1400 kc 

250 W ND 

6. KWFT 

Wichita Falls, Texas 

620 kc 

5,000 

W 

DA 

KWFT 

Wichita Falls, Texas 

620 kc 

5,000 W ND 

7. WFAA/WBAP 

Dallas/Ft. Worth, Texas 

820 kc 

50,000 

W 

ND 

WFAA/WBAP 

Dallas/Ft. Worth, Texas 

820 kc 

50,000 W ND 

8. 






KCBD 

Lubbock, Texas 

1590 kc 

1,000 W DA 

9. 






KCRS 

Midland, Texas 

550 kc 

5,000 W DA 

10. 






KCTX 

Childress, Texas 

1510 kc 

250 W ND 

11. 






KFDF 

Wichita Falls, Texas 

990 kc 

5,000 W ND 

12. 






KPET 

Lamesa, Texas 

690 kc 

250 W ND 

13. 






KSEL . 

Lubbock, Texas 

950 kc 

1,000 W ND 

14. 






KSPT 

Lubbock, Texas 

1450 kc 

250 W ND 

15. 






KVAI 

Amarillo, Texas 

940 kc 

1,000 W ND 

16. 






KVOW 

Littlefield, Texas 

1490 kc 

250 W ND 

17. 






KXSA 

San Angelo, Texas 

600 kc 

5,000 W DA 

18. 






NEW 

Amarillo, Texas 

1010 kc 

1,000 W ND 

19. 






NEW 

Canyon, Texas 

860 kc 

250 W ND 



i 
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2649 ENGINEERING STATEMENT OF THE FIRM 
OF A. EARL CULLUM, JR., CONSULTING RA¬ 
DIO ENGINEERS, IN CONNECTION WITH A 
STUDY OF VARIOUS CONDITIONS OF OVER¬ 
LAP OF SERVICE AREAS OF STATIONS 
UNDER COMMON OWNERSHIP. 


I, J. G. Rountree, am a radio engineer associated with the 
firm of A. Earl Cullum, Jr., Consulting Radio Engineers, 
with offices located in Dallas, Texas. I graduated from the 
University of Texas in 1937, having majored in Electron 
Physics. I was continuously employed by broadcast sta¬ 
tions from June, 1936, to September, 1941. I was employed 
by the Federal Communications Commission as a Radio 
Inspector during the period September, 1941, to April, 1946. 
I have been associated with A. Earl Cullum, Jr., since April, 
1946. 

This firm has been employed by Plains Radio Broadcast¬ 
ing Company, licensee of KGNC, Amarillo, Texas, and 
KFYO, Lubbock, Texas, to make a study of the conditions 
of overlap of service areas of various stations under com¬ 
mon ownership. 

Texas State Network 

The Texas State Network is the licensee of the following 
stations in Texas: 

KABC, San Antonio 680 kc 10,000 w/50,000 W-LS DA-N 
KFJZ, Fort Worth 1270 kc 5,000 w DA 
KNOW, Austin 1490 kc 250 w ND 

WACO, Waco 1460 kc 1,000 w DA-N 

The 0.5-millivolt-per-meter daytime groundwave contours 
of these stations were projected on an equal-area 
2650 map by the use of the following data: 

KABC—Coverage map prepared by NBC Engineering 
Department and submitted in Docket 6741, based on meas¬ 
urements of WOAI. 
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KFJZ—Directional antenna pattern in File Number 
B3-P-2497 and average ground conductivity determined by 
measurements. 

KNOW—Assumed unattenuated field of 95 millivolts per 
meter at one mile and ground conductivities determined by 
measurements. 


WACO—Directional antenna pattern in File Number 
B3-P-3574 and ground conductivities from the map of 
ground conductivities appearing in the Standards of Good 
Engineering Practice. 

The percentages of overlap, determined by planimetering 
the various land areas of coverage and overlap within the 
United States, are as follows: 

Overlap Percentage 


KABC overlap of KNOW service area 
KNOW overlap of KABC service area 
KABC overlap of WACO service area 
WACO overlap of KABC service area 
KABC overlap of KFJZ service area 
KFJZ overlap of KABC service area 
WACO overlap of KFJZ service area 
KFJZ overlap of WACO service area 

New Mexico Broadcasting Company 


100 

3.6 

100 

7.3 
16.2 

3.3 
7.0 

19.7 


The New Mexico Broadcasting Company is the licensee 
of the following stations in New Mexico: 
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KGGM, Albuquerque 610 kc 5,000 w DA-N 

KVSF, Santa Fe 1260 kc 1,000 w ND 

The 0.5-millivolt-per-meter daytime groundwave contours 
of these stations were projected on an equal-area map by 
the use of the following data: 

KGGM—Assumed unattenuated field of 425 millivolts per 
meter at one mile and ground conductivities determined by 
measurements. 
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KVSF—Assumed unattenuated field of 175 millivolts per 
meter at one mile and ground conductivities from the map 
of ground conductivities appearing in the Standards of 
Good Engineering Practice. 

The percentages of overlap, determined by planimetering 
the areas of coverage and overlap, are as follows: 

Overlap Percentage 

KGGM overlap of KVSF service area 100 

KVSF overlap of KGGM service area 7.4 

James F. Hopkins , Inc. 

James F. Hopkins, Inc., is the licensee of the following 
stations in Michigan: 

WHRV, Ann Arbor 1600 kc 1,000 w DA 

WJBK, Detroit 1490 kc 250 w ND 

The 0.5-millivolt-per-meter daytime groundwave contours 
of these stations were projected on an equal-area map by 
the use of the following data: 

WHRV—Directional antenna pattern in File Number 
BMP-2279 and ground conductivities from the map of 
ground conductivities appearing in the Standards of Good 
Engineering Practice. 

2652 WJBK—assumed unattenuated field of 90 milli¬ 

volts per meter at one mile and ground conductivities 
from the map of ground conductivities appearing in the 
Standards of Good Engineering Practice. 

The percentages of overlap, determined by planimetering 
the various land areas of coverage and overlap within the 
United States, are as follows: 

Overlap Percentage 

WHRV overlap of WJBK service area 43 

WJBK overlap of WHRV service area 17.1 
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Fetzer Broadcasting Company 

The Fetzer Broadcasting Company is the licensee of the 
following stations in Michigan: 

WKZO, Kalamazoo 590 kc 5,000 w DA-N 

WJEF, Grand Rapids 1230 kc 250 w ND 

The 0.5-millivolt-per-meter daytime gronndwave con¬ 
tours of these stations were projected on an equal-area map 
by the use of the following data: 

WKZO—Coverage map prepared by the Engineering 
Department of the Federal Communications Commission, 
and submitted in Docket 6741, based on close-in measure¬ 
ments. 

WJEF—Assumed unattenuated field of 90 millivolts per 
meter at one mile and ground conductivities from the map 
of ground conductivities appearing in the Standards of 
Good Engineering Practice. 

The percentages of overlap, determined by planimetering 
the various land areas of coverage and overlap, are as 
follows: 

Overlap Percentage 

WKZO overlap of WJEF service area 100 

WJEF overlap of WKZO service area 21 

2653 WGAB Broadcasting Company 

The majority stockholder in the WGAR Broadcasting 
Company is also the majority stockholder in the licensee 
corporation of WJR, Detroit. These stations have the fol¬ 
lowing assignments: 

WJR, Detroit, Michigan 760 kc 50,000 w ND 

WGAR, Cleveland, Ohio 1220 kc 50,000 w DA 

The 0.5-millivolt-per-meter daytime groundwave con¬ 
tours of these stations were projected on an equal-area map 
by the use of the following data: 

WJR—Contour from map prepared by Clear Channel 
Broadcast Service and submitted in Docket 6741.- 


m 



141 


WGAR—Pattern from File Number B2-P-3942 and 
ground conductivities from the map of ground conductivi¬ 
ties appearing in the Standards of Good Engineering Prac¬ 
tice. 

The percentages of overlap, determined by planimetering 
the various land areas of coverage and overlap within the 
United States, are as follows: 

Overlap Percentage 

WJR overlap of WGAR service area 69.4 

WGAR overlap of WJR service area 10.3 

Top of Texas Broadcasting Company 

The principals in the Top of Texas Broadcasting Com¬ 
pany are the principals also in the Lubbock Broadcasting 
Company. These companies hold the following authoriza¬ 
tions in Texas: 

Top of Texas, Amarillo 1010 kc 1,000 w ND D 

KSEL, Lubbock 950 kc 500 w/1000 W-LS DA-N 

2654 The 0.5-millivolt-per-meter daytime groundwave 
contours of these stations were projected on an 
equal-area map by assuming an unattenuated field of 190 
millivolts per meter at one mile and by using ground con¬ 
ductivities taken from the map of ground conductivities ap¬ 
pearing in the Standards of Good Engineering Practice. 

The percentages of overlap, determined by planimetering 
the various areas of coverage and overlap, are as follows: 

Overlap Percentage 

Top of Texas overlap of KSEL service area 13.4 

KSEL overlap of Top of Texas service area 12 

Plains Radio Broadcasting Company 

Plains Radio Broadcasting Company is licensee of the 
following stations in Texas: 

KGNC, Amarillo 710 kc 10,000 w DA-2 

KFYO, Lubbock 1340 kc 250 w ND 
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An application is on file with the Federal Communica¬ 
tions Commission for an increase in power and for a change 
in frequency to 790 kilocycles for KFYO, Docket Number 
7335, File Number B3-P-4391. The Decision of the Federal 
Communications Commission regarding this application 
was based in large part on the overlap of the service area 
of the proposed KFYO operation with the service area of 
KGNC. The actual figures concerning the extent of this 
overlap, as affected by grants of applications for Con¬ 
struction Permit and the adoption of amendments to the 
Standards of Good Engineering Practice since the 
2655 time of the hearing on the KFYO application, do not 
appear in the record of this hearing. By modifica¬ 
tion of the authorized daytime directional antenna of 
KGNC and by the use of a directional antenna during day¬ 
time hours by KFYO, it would be possible to reduce this 
overlap to any required value. 

A. Earl Cullum, Jr., 

I Consulting Radio Engineers. 

By J. G. Rountree. 

State of Texas, County of Dallas, ss: 

J. G. Rountree, being duly sworn, upon his oath deposes 
and says that the facts stated in the foregoing are true of 
his own knowledge, except as to such statements as therein 
stated to be based on information and belief, and as to such 
statements he believes them to be true. 

J. G. Rountree. 

Sworn to and subscribed before me this 18th day of July, 
1947. 

(seal) Ethelene Jackson, 

Notary Public in and for 
Dallas County , Texas . 

My commission expires June 1, 1949. 

• ••••••••• 
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2876 BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

FCC 48-1761 
22721 

In re Applications of 

Lubbock County Broadcasting Co., Lubbock, Texas 

Docket No. 7334 
File No. BP-4062 

Plains Radio Broadcasting Co. (KFYO), Lubbock, Texas 

For Construction Permits 

Docket No. 7335 
File No. BP-4391 

Memorandum Opinion and Order 

1. On June 12, 1947, tbe Commission adopted a Decision 
granting tbe above-entitled application of Lubbock County 
Broadcasting Company (hereinafter referred to as Lub¬ 
bock), requesting a construction permit for a new standard 
broadcast station to operate on tbe frequency 790 kc, with 
1 kw power, unlimited time, subject to tbe condition that tbe 
applicant within 60 days file an application for modification 
of permit specifying daytime power of 5 kw in lieu of 1 kw, 1 
and denying tbe above-entitled application of Plains Radio 
Broadcasting Company, licensee of Station KFYO, Lub¬ 
bock, Texas (hereinafter referred to as KFYO), requesting 
a construction permit to change the facilities of that station 
from 1340 kc, with 250 watts power, unlimited time, to 790 
kc, with 5 kw power, unlimited time. This Decision was 
released on July 1, 1947. On July 21, 1947, KFYO filed an 
application for rehearing and for other relief. On July 31, 
1947, Lubbock filed an opposition to the application for re- 


l On August 27, 1947, Lubbock filed this application for modification of 
permit and the application was granted on November 6, 1947. 
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hearing by KFYO. Lubbock then, on September 10, 1947, 
filed a petition for leave to amend and grant its application, 
as amended. This amendment would result in a merger 
with KFYO whereby KFYO would acquire a controlling 
interest in the applicant. KFYO consented to the grant of 
this petition and to the dismissal as moot of its application 
for rehearing in the event the Commission granted the peti¬ 
tion for leave to amend and grant. On September 22,1947, 
and January 30,1948, respectively, Western Plains Broad¬ 
casting Company, Inc., permittee of a construction permit 
for Station KXXX, Colby, Kansas and Caprock Broadcast¬ 
ing Company, licensee of Station KCBD, Lubbock, Texas, 
filed oppositions to Lubbock’s petition for leave to amend. 

2. Under Section 405 of the Communications Act of 1934, 
as amended, and Section 1.390 of the Commission’s Rules, 
KFYO is entitled to request rehearing and reconsideration 
of the Commission’s Decision of June 12, 1947, and has 
filed a timely petition requesting such action by the Com¬ 
mission. However, before considering the petition for re¬ 
hearing by KFYO, we must dispose of the petition for leave 
to amend and grant by Lubbock, for if the prayer of the 
latter petition be granted, there would be no need for re¬ 
hearing or reconsideration of the Decision, since the peti¬ 
tion to amend and grant seeks a merger of Lubbock and 
KFYO. 

3. Lubbock County Broadcasting Company is a 
2877 partnership composed of three partners, namely, 
Wendell Mayes, C. C. Woodson and G. H. Nelson. 
These men own the following interests in this partnership: 
Mayes, 43%%; Woodson, 43%%; and Nelson, 12^%. Plains 
Radio Broadcasting Company is a corporation and Messrs. 
Mayes, Woodson and Nelson have no interests therein. In 
its petition for leave to amend and grant, Lubbock County 
Broadcasting Company proposes a merger with Plains Ra¬ 
dio Broadcasting Company by the formation of a new cor¬ 
poration known as Lubbock County Broadcasting Company, 
in which Wendell Mayes would own a 14% interest; C. C. 
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Woodson a 14% interest; G. H. Nelson a 4% interest; 
Hugh Dewitt Landis, the present manager of KFYO and 
an officer, director and 1% stockholder of Plains Radio 
Broadcasting Company, a 17% interest; and Plains Radio 
Broadcasting Company, a 51% interest. Petitioner seeks 
to amend its application by the substitution of this new cor¬ 
poration for petitioner and requests a grant of the applica¬ 
tion, as amended. Petitioner alleges that this new corpora¬ 
tion is to have an authorized capital stock of $175,000, that 
upon the grant of this petition, the payment of $175,000 will 
be made to Plains Radio Broadcasting Company by the new 
corporation in return for which upon completion of con¬ 
struction for operation on 790 kc, Plains Radio Broadcast¬ 
ing Company will transfer to the new corporation all the 
physical assets and equipment of KFYO and surrender to 
the Commission the license for KFYO. Petitioner further 
alleges that if this petition is granted, it will provide a solu¬ 
tion to a conflict which otherwise might take years to re¬ 
solve ; that it will enable the parties immediately to render 
a service to the Lubbock area; that it releases for assign¬ 
ment the frequency 1340 kc on which KFYO now operates; 
that by the granting of this petition, it will enable the new 
station to compete effectively with three stations granted in 
Lubbock, Texas, since the hearing; that a well-trained staff 
under competent management acquainted with the needs 
and the desires of the listening public in the Lubbock area 
is now operating KFYO and will operate the new station; 
that the station will continue its affiliation with American 
Broadcasting Company and will bring the service of this 
network to additional thousands of people who do not now 
receive such service; that all parties involved have testified 
in this proceeding as to their ability to operate a station 
in the public interest; and that nothing but benefit to the 
Commission, to the public and to the parties can be derived 
from the granting of this petition and the application as 
amended. 
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4. Western Plains Broadcasting Company, Inc., per¬ 
mittee of a construction permit for a new standard broad¬ 
cast station, KXXX, Colby, Kansas, in its opposition to 
the petition for leave to amend and grant, stated that it 
had no objection to the grant of said petition if said grant 
was subject to the condition that the petitioner should be 
required to install a directional antenna to provide protec¬ 
tion to the daytime operation of Station KXXX. The ques¬ 
tion of the Lubbock Applicant protecting KXXX has been 
disposed of in our Memorandum Opinion and Order 
adopted this day. 

5. Caprock Broadcasting Company, licensee of Radio 
Station KCBD, Lubbock, Texas, in its opposition to the 
foregoing petition for leave to amend and grant requests 
that the Commission: (1) deny the petition inasmuch as 
it does not conform with the Commission’s procedure, and 
violates Section 1.365 of the Commission’s Rules; or (2) 
deny the petition for leave to amend since it is, in effect, a 

request for an assignment of license or construction 
2878 permit and as such does not comply with Section 
1.321 of the Commission’s Rules or (3) require that 
the parties to the petition file the Commission’s Form No. 
314 thereby affording an opportunity for other parties to 
file competitive applications for the facilities sought to be 
assigned; and (4) afford such other relief as the Commis¬ 
sion may deem equitable. 

6. Section 1.365 of the Commission’s Rules provides, in 
pertinent part, as follows: ... 11 After a proposed decision 
has been rendered with respect to an application, petitions 
to amend such applications -will not be considered if they 
are not filed within 20 days after public notice is given of 
the proposed decision, unless good cause is shown as to 
why it was not possible to file such petition within the pe¬ 
riod specified.” 2 The plain wording of this Rule precludes 

2 This part of Section 1.365 was amended effective March 15, 1948. How¬ 
ever, the foregoing is applicable to the Lubbock petition for leave to amend 
since such petition was filed prior to the effective date of the amendment. 
The present Section 1.365 would in any event prohibit the tendered amend¬ 
ment since that Section bars amendments after the issuance of a proposed 
decision. 
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a grant of this petition. In our Memorandum Opinion and 
Order adopted November 13, 1947, In re Grenada Broad¬ 
casting Company, et al, (Docket Nos. 7577, etc.), wherein 
we dealt with a petition for leave to amend so as to specify 
another frequency after the final decision was adopted, we 
stated as follows: “. . . And if it be contended that Imes 
has shown ‘good cause’ for not filing his request within 
the twenty-day period because he had a potential grant, 
the answer is clear. Nowhere in the Rules is there any 
provision for amendment after final decision has been ren¬ 
dered and while, where some good reason exists, a request 
to amend would be considered after the twenty-day period, 
it must still come before the issuance of a final decision.” 
The Commission then denied the petition. In the instant 
case, even though Lubbock and KFYO did not reach an 
agreement to merge until August 15, 1947 and thus could 
not have filed such a petition for leave to amend prior to 
that date, we consider that the petition for leave to amend, 
which was filed after the adoption and issuance of the final 
decision, comes at much too late a stage in the proceeding 
and should not be granted. 

7. Moreover, we believe that the relief sought in the peti¬ 
tion for leave to amend does not comply with Section 1.321 
of our Rules. This Rule provides that applications for 
consent to the assignment of a construction permit or 
license for a broadcast station, or for consent to the trans¬ 
fer of control of a corporation holding such construction 
permit or license shall be filed with the Commission on 
FCC Form No. 314, or FCC Form No. 315, whichever may 
be proper. In addition, this Section provides for the pub¬ 
lication of a notice in the community in which the station 
is located, stating the terms and conditions of the proposed 
assignment or transfer, the name of the proposed assignee 
or tranferee, and that any other person desiring to pur¬ 
chase the facilities upon the same terms and conditions 
may file an application with the Commission. This Sec¬ 
tion then provides that if such a competing application is 


148 


filed for the facilities, and if the Commission is unable to 
make a determination upon consideration of the applica¬ 
tion, that the proposed assignee or transferee is the best 
qualified, the applications will then be designated to 
2879 be heard in a consolidated proceeding to determine, 
among other things, which of the applicants is the 
best qualified to operate the station in the public interest. 
In the proceeding now before us we have made a grant to 
Lubbock County Broadcasting Company, and denied the 
application of Plains Radio Broadcasting Company. In 
the petition for leave to amend, Lubbock County Broad¬ 
casting Company seeks to merge with Plains Radio Broad¬ 
casting Company to remove the conflict between the two 
applicants. If the merger requested were permitted, the 
partners of Lubbock County Broadcasting Company would 
own only a 32% interest in the new corporation, Plains 
Radio Broadcasting Company would own a 51% interest 
in the corporation, and Mr. Landis, the present manager 
of Station KFYO, and a minority stockholder, officer and 
director of the Plains Radio Broadcasting Company, would 
own a 17% interest in this new corporation. It is clear 
that petitioner seeks to organize a new corporation to be 
substituted for petitioner, the successful applicant in this 
proceeding, which corporation would be controlled by the 
unsuccesful applicant in the proceeding. Therefore, we 
conclude that petitioner has not complied with the provi¬ 
sions of Section 1.321 of our Rules, and that for this addi¬ 
tional reason the prayer of its petition must be denied. We 
cannot condone the effectuation of a transfer of control 
through the device of seeking to ameng an application al¬ 
ready granted. 

8. We hold, therefore, that the petition for leave to 
amend and grant does not comply with the provisions of 
Sections 1.365 and 1.321 of our Rules and accordingly can¬ 
not be granted. 

9. There remains for consideration the application for 
rehearing and other relief filed by Plains Radio Broadcast- 
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ing Company directed against the Commission’s Decision 
of June 12, 1947, denying petitioner’s application, and 
granting the application of Lubbock County Broadcasting 
Company. Petitioner requests that the Commission (1) 
reconsider its action and reverse the Decision; or (2) re¬ 
open the proceeding for further hearing; or (3) rehear all 
the issues; or (4) grant such other relief as to the Commis¬ 
sion may seem just and proper. Petitioner, in twenty alle¬ 
gations of error, generally attacks this Decision alleging 
that it is arbitrary and capricious, that it denys petitioner 
due process of law, and that it denys petitioner equal pro¬ 
tection of law. 

10. In support of its allegations of error, petitioner 
makes several arguments. Petitioner contends that the De¬ 
cision is arbitrary and capricious, and denies petitioner a 
fair hearing in that petitioner proposed a more efficient use 
of the frequency involved than did Lubbock since it pro¬ 
posed a 5 kw operation, whereas Lubbock proposed a 1 kw 
operation, yet the Commission granted Lubbock a 5 kw 
operation; and that the evidence at the hearing with re¬ 
spect to the Lubbock application contemplated a 1 kw oper¬ 
ation. In our Proposed Decision in this proceeding we 
determined that a 5 kw daytime operation on the frequency 
790 kc at Lubbock, Texas, the daytime power requested by 
KFYO, would result in a more efficient use of that fre¬ 
quency than would such operation with 1 kw power and 
stated that “... a grant should be made at Lubbock of the 
power of 5 kw day, 1 kw night_” We then made a deter¬ 

mination, on a comparative basis, that Lubbock should be 
prof erred to KFYO, and proposed to grant Lub- 
2880 bock’s application. In our Decision of June 12,1947, 
we again made the determination that a 5 kw daytime 
operation on the frequency 790 kc at Lubbock would result 
in a more efficient use of that frequency than would such 
operation with 1 kw power and again stated that “. . . a 
grant should be made at Lubbock of the power of 5 kw day, 
1 kw night. . . We then again made a determination, on a 



150 


comparative basis, that Lubbock should be preferred to 
KFYO, granted the Lubbock application subject to the con¬ 
dition that it request a modification of permit to provide 
for the operation at Lubbock we had determined should be 
authorized, and denied KFYO’s application. In the ad¬ 
ministration of the Communications Act of 1934, as 
amended, it is our duty to provide for the most efficient op¬ 
erations on the frequencies available. Since we determined 
that a 5 kw daytime operation would result in a more effi¬ 
cient use of the frequency 790 kc at Lubbock than would 
such operation with 1 kw power, it was quite proper for 
us to grant Lubbock, the applicant we consider should be 
preferred in the public interest, subject to the condition 
that it apply for a 5 kw daytime operation. We do not 
consider that the grant to Lubbock, subject to that condi¬ 
tion, to provide for the most efficient use of the frequency 
involved, was such a change from the Lubbock proposal 
as to deprive petitioner of a full and fair hearing because 
petitioner had no change to cross-examine Lubbock relative 
to a 5 kw daytime operation. Moreover, petitioner has had 
full opportunity to cross-examine Lubbock, and from the 
record, we determined that Lubbock was in every way qual¬ 
ified to operate the station we have authorized. 

11. Petitioner contends that KFYO has rendered a meri¬ 
torious service since acquired by petitioner in 1936; that 
since 1936 petitioner has tried to improve KFYO’s facili¬ 
ties ; and that the Decision, which prevents petitioner from 
improving the facilities of KFYO, is, therefore, arbitrary 
and capricious. In its determination of proceedings involv¬ 
ing conflicting applications for the same community, the 
Commission must consider the applications on a compara¬ 
tive basis and determine which should be granted in the 
public interest. We so considered the applications of peti¬ 
tioner and Lubbock, and, for the reasons stated in our Deci¬ 
sion, determined that a grant to Lubbock would better serve 
the public interest than would a grant to petitioner. There¬ 
fore, we believe that the foregoing argument is without 
merit. 



151 


12. Petitioner then argues that the Commission’s Deci¬ 
sion is arbitrary and capricious in that it has taken into 
consideration certain facts or events which have developed 
since the hearing but has failed to consider all such facts 
or events pertinent to the case. Petitioner alleges that in 
paragraph 5 of the Decision the Commission found that 
grants had been made in Lubbock since the hearing; that in 
this finding the Commission listed only two grants, namely, 
KSEL and KCBD, whereas there were actually three new 
facilities granted for Lubbock since the hearing, namely, 
KSEL, KCBD and KSPT, and the KSEL grant has been 
modified to specify unlimited hours of operation; that in 
footnote 3 to paragraph 6 of the Decision, wherein the Com¬ 
mission stated that certain grants made since the hearing 
will make available at least one primary daytime service to 
all the area proposed to be served by either of the Lubbock 
applicants, the Commission failed to find and consider that 
a grant of the application for Station KXXX at Colby, Kan¬ 
sas, not only offers additional service to the area 
2881 proposed to be served by a 5 kw operation at Lub¬ 
bock but interferes with a 5 kw operation at Lubbock 
to such an extent as to reduce overlap specified in para¬ 
graph 19 of the Decision; that a grant to Top of Texas 
Broadcasters at Amarillo would also furnish service to the 
area; that such station authorized to Top of Texas Broad¬ 
casters is under common ownership with KSEL, Lubbock, 
with which it has substantial overlap; and that the Com¬ 
mission has gone outside the record to determine the other 
service available to the areas involved and has considered 
some but not all grants since the hearing which would pro¬ 
vide service to such areas. A review of the Commission’s 
records indicates that KSEL has been granted unlimited 
operation since the hearing, and that KSPT was granted 
since the hearing. However, the construction permit for 
KSPT, Lubbock, Texas, was deleted at the request of the 
permittee on December 10,1947. Therefore, at the present 
time, there are two existing grants for new stations in Lub- 
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bock which have been made since the hearing in this pro¬ 
ceeding, and we so find. With respect to other grants made 
since the hearing, which petitioner alleges would serve the 
areas proposed to be served by petitioner and Lubbock, we 
believe that findings as to such grants are not material to 
this case. We made a determination of service available to 
the areas only to determine whether or not all such areas 
proposed to be served would receive other service. We also 
recognize that Station KXXX will cause some interference 
to petitioner’s proposal and would reduce the area of over¬ 
lap. However, such reduction is not substantial and does 
not materially change the extent of overlap. Therefore, 
we consider that a finding to this effect is not material to 
the determination of this case. The overlap which exists 
between KSEL, and the operation of Top of Texas Broad¬ 
casters at Amarillo has no bearing on this proceeding and 
is not material to any issue therein. We therefore consider 
such a finding not material to this proceeding. 

13. Petitioner next argues that the Decision is arbitrary 
and capricious because it failed to apply the proper test to 
the determination of which applicant should be preferred; 
and that the test for the determination of which of the two 
competing applicants for Lubbock, Texas, should be pre¬ 
ferred is the character and quality of the services proposed. 
Petitioner contends that the character and quality of a sta¬ 
tion’s service depends almost entirely upon its program¬ 
ming; that the Commission’s comparison of the program 
proposals of the two Lubbock applicants is unjust, unfair, 
and an arbitrary use of its power; that the program pro¬ 
posals of Lubbock are based on a contemplated affiliation 
with Mutual Broadcasting System; that this applicant pro¬ 
poses to devote 62.5% of its time to that network’s pro¬ 
grams ; that since Station KCBD, Lubbock, Texas, now has 
an affiliation contract with Mutual Broadcasting System, 
such an affiliation by Lubbock is now impossible; and that, 
therefore, Lubbock cannot live up to its program commit¬ 
ments, and in effect, has no program proposals before the 
Commission by which it can evaluate the character and 
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quality of its proposed service. At the time of the hearing, 
Lubbock proposed an affiliation with Mutual Broadcasting 
System, and based its program plans on such an affiliation. 
Despite the fact that this network now has an affiliation 
with Station KCBD in Lubbock, and that an affiliation with 
Lubbock would probably not be made, we believe that the 
information which the record contains with respect to the 
type of programming this applicant proposes, indicates 
that it will present a well rounded and balanced program 
service. As indicated above, our determination of which of 
two competing applicants for the same city is to be pre¬ 
ferred is based upon a determination of which appli- 
2882 cant would better serve the public interest. The com¬ 
parison of the program proposals is an important 
criterion upon which we base this determination. How¬ 
ever, there are other criteria which we consider in making 
a selection between such applicants. We have considered 
the program proposals of the applicants herein together 
with the other criteria upon which we base our decisions, 
and for the reasons stated in our Decision have determined 
that a grant to Lubbock would better serve the public in¬ 
terest. Therefore, we believe that this allegation is without 
merit. 

14. Petitioner then argues that the Commission’s finding 
in paragraph 17 of the Decision that the analysis for peti¬ 
tioner’s “. . . program log for a composite week in 1946 
shows 75% of the applicant’s time devoted to commercial 
programs, 52% to network programs, and 14% to local live 
talent. In that week, applicant had 831 commercial and 13 
non-commercial spot announcements,” is false and not sup¬ 
ported by the record, since at the time of the hearing the 
Commission had not even designated a composite week in 
1946. From a review of the record with respect to this alle¬ 
gation, it appears that this finding is in error to the extent 
that it refers to that analysis as for a composite week in 
1946. The record indicates that that analysis actually was 
for a composite week in 1945, as evidenced by the Commis¬ 
sion’s Exhibit No. 1, and we so find. 
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15. Petitioner next argues that the decision is arbitrary 
and capricious in that it proposes to deny its application on 
the ground that the area of overlap between Station KGNC, 
Amarillo and the proposed operation of KFYO vrould not 
receive completely competitive services since both stations 
are owned by the same licensee; that this conclusion is not 
justified by the facts; that Lubbock and Amarillo are dis¬ 
tinct and separate trade areas; that the distance between 
the two cities is 105 miles; that KFYO is affiliated with 
American Broadcasting Company and KGNC is affiliated 
with Columbia Broadcasting System; and that the Commis¬ 
sion has granted other applications which involve overlap 
of service areas more extensive than that proposed in peti¬ 
tioner’s application. We have consistently decided each 
case involving multiple ownership on its own merits, con¬ 
sidering all pertinent factors. We recognize that Section 
3.35 of our Rules is not an absolute bar to a grant in every 
instance where there is overlap of service areas of two sta¬ 
tions under the same ownership. We also recognize that 
in our consideration of certain cases we have condoned ex¬ 
tensive overlap of service areas of stations under common 
control. However, we have considered this case on its own 
merits and, for the reasons stated in our Decision, we be¬ 
lieve that the overlap of the service areas of the KFYO 
proposal and KGNC is a factor to be considered adversely 
to petitioner when petitioner’s application is considered on 
a comparative basis with that of Lubbock. This factor is 
not itself controlling, but considered with the other criteria 
upon which we base our Decision, it does contribute to our 
determination that a grant to Lubbock would better serve 
the public interest than would a grant to petitioner. The 
reasons for this determination are clearly set forth in our 
Decision, and that Decision, it should be noted, does not 
invoke Section 3.35 of our Rules. 

16. Next, petitioner contends that the decision is arbi¬ 
trary and capricious in that it proposes to deny its applica¬ 
tion on the ground of newspaper ownership; and that since 
petitioner is qualified, such denial because of newspaper 
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ownership amounts to a denial of equal protection 
2883 under the law. The Decision clearly shows that peti¬ 
tioner was not disqualified because of newspaper own¬ 
ership, but that this fact along with others going to the com¬ 
parative qualifications of the applicants was taken into 
consideration. In this proceeding we determined, in part, 
only that it would be more in the public interest to provide 
an additional medium for the dissemination of news and 
information to the public that would be independent of and 
afford a degree of competition to other such media in the 
area. 

17. Finally, petitioner argues that it appears from recent 
hearings on a bill now pending in Congress, that Congress 
is concerned with regard to the economic considerations in¬ 
volved in the granting of permits to hundreds of new appli¬ 
cants. Since there is no existing legislation to which peti¬ 
tioner refers, the Commission cannot and does not consider 
this factor. 

18. Upon a reexamination of our Decision of June 12, 

1947, and a review of the record in the above-entitled pro¬ 
ceeding, and particularly in view of the foregoing consid¬ 
erations, we conclude that petitioner’s allegations of error 
are without merit and that its petition for rehearing should 
be denied. 

19. Accordingly, It Is Ordered, This 12th day of July, 

1948, that the petition by Lubbock County Broadcasting 
Company, Lubbock, Texas, for leave to amend, and for 
grant of its application, as amended, Be, and It Is Hereby, 
Denied. 

20. It Is Further Ordered, That the petition for rehear¬ 
ing by Plains Radio Broadcasting Company (KFYO), Lub¬ 
bock, Texas, Be, and It Is Hereby, Denied. 

Federal Communications Commission. 

T. J. Slowie, 

(fcc seal) Secretary. 

Released: July 13,1948. 
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Plains Radio Broadcasting Company, Appellant , 

v. 

Federal Communications Commission, Appellee. 


Appeal from a Decision and Order of the Federal 
Communications Commission. 


BRIEF FOR APPELLANT. 


L JURISDICTIONAL STATEMENT. 

This is an appeal from a Decision and Order of the Fed¬ 
eral Communications Commission denying appellant’s ap- 
plicaton for a construction permit to change the frequency 
of Station KFYO, Lubbock, Texas, from 1340 kilocycles to 
790 kilocycles and its power from 250 watts to 5 kilowatts, 
and granting the application of a partnership doing busi¬ 
ness as Lubbock County Broadcastng Company for a con¬ 
struction permit for a new station in Lubbock to operate 
on 790 kilocycles (App. 113). 
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The Commission’s Decision was adopted on Jnne 12, 
194 i (released July 1, 1947), rehearing was denied by an 
Order adopted July 12,1948 (released July 13 1948) (App. 
143), and this appeal noted on August 2, 1948. Appel¬ 
lant invokes the jurisdiction of this Court under Section 
402 (b) (1) of the Communications Act of 1934 as a per¬ 
son whose application for construction permit has been 
denied and under Section 402 (b) (2) of the Act as a per¬ 
son aggrieved and whose interests are adversely affected 
by the granting of the application of Lubbock County 
Broadcasting Company. 

n. STATEMENT OF THE CASE. 

Appellant (hereafter referred to as KFYO) is a cor¬ 
poration organized under laws of the State of Texas and 
is the licensee of Radio Station KFYO, Lubbock, Texas, 
which is authorized by the Federal Communications Com¬ 
mission to operate on 1340 kilocycles with 250 watts power, 
unlimited time. 

On December 4, 1945, KFYO filed an application with 
appellee (hereafter referred to as the Commission) for a 
construction permit to change the frequency of Station 
KFYO from 1340 to 790 kilocycles and increase the oper¬ 
ating power from 250 watts to 5,000 watts, unlimited time, 
using a directional antenna for nightime operation only. 

On March 1, 1946, the Commission designated KFYO’s 
application for hearing in a consolidated proceeding with 
the applications of G. H. Nelson, Wendell Mayes, and 
C. C. Woodson, d/b as Lubbock County Broadcasting Com¬ 
pany (hereafter referred to as Lubbock County) for a 
Construction permit for a new station at Lubbock, Texas, 
to operate on 790 kilocycles, 1 kilowatt power, unlimited 
time; Lee Segall Broadcasting Company, for a construction 
permit for a new station at Houston, Texas, to operate on 
790 kilocycles, with 1 kilowatt power, daytime only; Roy 
Hofheinz and W. N. Hooper, d/b as Texas Star Broad¬ 
casting Company, to change the power and frequency of 
Station KTHT, Houston, Texas, to 790 kilocycles with 
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5 kilowatts power daytime and 1 kilowatt power at night; 
and Veterans Broadcasting Company, a partnership, com¬ 
posed of Max H. Jacobs, Douglas B. Hicks, and Tom J. 
Harling, Jr., which requested 1230 kilocycles at Houston, 
Texas, the frequency sought to be relinquished by Texas 
Star Broadcasting Company, upon issues which were prac¬ 
tically identical in each case. 

On February 13, 1946, the Commission designated for 
hearing in the consolidated proceeding with the aforesaid 
applications the application of Central Broadcasting Com¬ 
pany to increase to 5 kilowatts the nighttime power of 
Station WEAU, Eau Claire, Wisconsin. On May 23, 1946, 
the Commission dismissed without prejudice the applica¬ 
tion of Lee Segall Broadcasting Company. 

On May 27-30, 1946, a consolidated hearing was held on 
these applications before a presiding officer appointed by 
the Commission. On March 24, 1947, the Commission 
adopted and on March 31, 1947, released a Proposed De¬ 
cision in which it proposed to deny KFYO’s application 
and grant all of the other applications involved in the 
hearing. The proposed grant to Lubback County was 
for 1 kw only in accordance with its application (App. 
95). . _ 

On April 21, 1947, KFYO filed exceptions to the Pro¬ 
posed Decision and requested oral argument. 

On May 9, 1947, the Commission issued an order grant¬ 
ing the respective petitions of Texas Star Broadcasting 
Company and Veterans Broadcasting Company for sever¬ 
ance and grant of their applications. Thereafter Oral 
Arguments were held before the Commission on May 28, 
1947. 

On June 12, 1947, the Commission issued and on July 1, 
1947, released its Final Decision in which it granted the 
applications of Lubbock County and Central Broadcasting 
Company and denied KFYO’s application. The grant to 
Lubbock County was subject to the condition that within 
sixty days Lubbock County should file an application for 
modification of construction permit specifying daytime 
power of 5 kw in lieu of 1 kw (App. 113). 
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On July 21, 1947, appellant filed an “Application for 
Rehearing and Other Relief ” (App. 125) and on Septem- • 
her 10, 1947, Lubbock County filed a “Petition for Leave 
to Amend and Grant” in which it was prayed that the 
application of Lubbock County be amended so as to desig¬ 
nate a corporation as the applicant in which 51 per cent 
of the stock would be owned by appellant, 32 per cent by 
the partners of Lubbock County and 17 per cent by DeWitt 
Landis, Manager of Station KFYO. This petition re¬ 
quested that the application of Lubbock County, as amend¬ 
ed, be granted without further hearing. KFYO consented 
to the granting of aforesaid petition and to the dismissal 
of its “Application for Rehearing and Other Relief” pro¬ 
vided the petition was granted. 

On July 12, 1948, appellee adopted a “Memorandum 
Opinion and Order” which was released to the public on 
July 13, 1948, in which it denied KFYO’s “Application 
for Rehearing and Other Relief” and Lubbock County’s 
“Petition for Leave to Amend and Grant” (App. 143). 

m. STATUTES AND REGULATIONS INVOLVED. 

1. The Communications Act of 1934. 

2. Rules and Regulations of the Federal Communica¬ 
tions Commission. 

3. Miscellaneous orders of the Federal Communications 
Commission. 

Pertinent sections of the above are set forth in the Sup¬ 
plement to this Brief. 

IV. STATEMENT OF POINTS. 

1. The Commission erred in granting Lubbock County 
5 kw power when it only requested 1 kw. 

2. The Commission erred in that its decision is not sup¬ 
ported, but in fact, is contrary to its findings. 

3. The Commission erred in granting an application 
which did not specify an efficient use of the frequency. 
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4. The Commission erred in granting the application of 
Lubbock County when there was a lack of substantial 
evidence to support such a grant. 

5. The Commission erred in not permitting KFYO to 
be heard in connection with the granting of 5 kw power to 
Lubbock County. 

6. The Commission erred in ignoring the Notice of 
Hearing and the issues of the hearing in granting the ap¬ 
plication of Lubbock County and denying the application 
of KFYO. 

7. The Commission erred in granting the application 
of Lubbock County knowing it could not fulfill its repre¬ 
sentations as to programming. 

8. The Commission erred in denying the application of 
KFYO because of newspaper ownership. 

9. The Commission erred in denying the application of 
KFYO on the ground of overlap of service area with 
another station owned by KFYO. 

V. SUMMARY OF ARGUMENT. 

The application of Lubbock County requested a con¬ 
struction permit for a new station in Lubbock, Texas, to 
operate with 1 kw power while that of KFYO requested 
5 kw power. After finding that a grant of a station in 
the city of Lubbock with 5 kw power during daytime hours 
would serve the public interest and would result in a fair, 
efficient, and equitable distribution of radio facilities in 
accordance with the requirements of the Communications 
Act, the Commission, in its Proposed Decision, granted the 
application of Lubbock County. This conclusion was so 
manifestly contrary to the Commission’s findings, it could 
not be upheld, so in the Final Decision, without making 
any substantial changes in the findings and without amend¬ 
ing Lubbock County’s application or having a further 
hearing, the Commission’s Final Decision granted Lub¬ 
bock County’s application upon condition that it file an 






6 


j 


application for modification of construction permit spe¬ 
cifying 5 kw in lieu of 1 kw during daytime hours. This 
Decision, in effect, granted Lubbock County 5 kw power 
when it only requested 1 kw. Such action by the Com¬ 
mission cannot be condoned inasmuch as it is arbitrary, 
capricious and contrary to law in that it grants relief dif¬ 
ferent from and greater than that which was requested in 
the application. 

If it be argued that the Commission did not grant Lub¬ 
bock County 5 kw power, but only 1 kw as requested in its 
application, the Decision must be reversed because the 
findings will not support a grant of 1 kw in that the Com¬ 
mission is required by Section 307 (b) of the Communica¬ 
tions Act to make such assignments of frequencies and 
power as to provide a fair, efficient, and equitable distribu¬ 
tion of radio facilities. The Commission found that a 
grant of 1 kw power to Lubbock, Texas, would not pro¬ 
vide such fair, efficient, and equitable distribution of radio 
facilities required by the statute, and, therefore, the Com¬ 
mission is precluded from granting Lubbock County’s ap¬ 
plication requesting 1 kw only. 

The Communications Act of 1934 gives this Court juris¬ 
diction to review a decision of the Commission on ques¬ 
tions of law, findings of fact not supported by substantial 
evidence and findings of fact which are arbitrary and 
capricious. There being no evidence, substantial or other¬ 
wise, to support the Commission’s Decision, the Commis¬ 
sion cannot determine that a grant of 5 kw power to Lub¬ 
bock County would serve the public interest, convenience 
or necessity. It is significant that in the Commission’s 
Final Decision the Commission concludes that Lubbock 
County is legally, techncally, and financially qualified to 
construct and operate the station it proposes. There was 
no finding made and no possibility of finding that Lub¬ 
bock County was qualified to construct and operate a 5 kw 
station inasmuch as there was no evidence in the record 
as to a proposed 5 kw operation by Lubbock County. There 
being a complete absence of any evidence to support a 5 
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kw grant to Lubbock County, this Court has a statutory 
duty to reverse the action of the Commission. 

None of the parties in the hearing, including Lubbock 
County, was aware that one of the issues to be determined 
in the case was as to whether or not Lubbock County 
should be granted 5 kw power. Not only did Lubbock 
County fail to introduce any evidence in support of a 
grant of 5 kw power, but KFYO, not knowing that that 
question was at issue, had no opportunity to introduce 
evidence in opposition to a 5 kw grant to Lubbock County, 
cross-examine witnesses relative to a 5 kw proposal by 
Lubbock County or otherwise be heard in connection with 
a proposed 5 kw operation by Lubbock County. 

If a Notice of Hearing is to have any meaning, it must 
apprise the parties and the public at large as to the mat¬ 
ters to be litigated. If the Notice of Hearing contains is¬ 
sues which are required to be met by the applicants in 
the hearing, the parties have a right to rely upon the 
Notice of Hearing and the issues in preparing evidence 
in support of their own application and in opposition to 
competing applications. In the case at bar, the Notice of 
Hearing specifically stated that Lubbock County was ap¬ 
plying for 1 kw power and the issues were framed ac¬ 
cordingly. The Commission in granting Lubbock County 
5 kw power decided the case contrary to the Notice of 
Hearing and the issues which were required to be met by 
the parties. Furthermore, Lubbock County introduced 
no evidence under any of the issues in support of a 5 kw 
grant. 

Furthermore, Issue No. 8 required the Commission to 
make a determination upon a comparative basis as to 
which, if any, of the applications in this consolidated pro¬ 
ceeding should be granted. An analysis of the evidence 
introduced in the hearing clearly shows that upon a com¬ 
parative basis KFYO’s application should be preferred 
over that of Lubbock County. 

The Commission has always contended that one of the 
primary considerations to be given in determining whether 
a grant to an applicant would serve the public interest, 
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convenience and necessity is the program service proposed 
by the applicant. In this case, Lubbock County intro¬ 
duced evidence to show that 62 y 2 per cent of its broadcast 
time would be devoted to carrying programs from the 
Mutual Broadcasting System network. After the hearing, 
however, Mutual Broadcasting System entered into an affi¬ 
liation agreement with another station in Lubbock, Texas, 
thus precluding Lubbock County from carrying Mutual 
programs. In the Commission’s Memorandum Opnion and 
Order denying KFYO’s application for a rehearing, the 
Commission recognized the fact that Lubbock County prob¬ 
ably would not be able to carry Mutual network programs. 
Despite the fact that the Commission has no idea as to 
the type of programs that Lubbock County will carry for 
62 Y> per cent of its broadcast time, the Commission found 
that a grant to Lubbock County would be in the public 
interest. Such a conclusion is arbitrary and capricious 
and not supported by substantial evidence. 

The Commission’s denial of KFYO’s application because 
it is controlled by a corporation which publishes a news¬ 
paper in Lubbock is arbitrary and capricious and contrary 
to law. It discriminates against newspaper publishers in 
favor of persons engaged in other business, subjects news¬ 
paper publishers to disqualifications, restrictions, handi¬ 
caps, and penalties to which persons engaged in other 
business are not subject. Denying an applicant because 
of newspaper ownership is a gross usurpation of au¬ 
thority not delegated to the Commission and constitutes 
an attempt to extend its regulatory function to a business 
over which it has no jurisdiction. 

The denial of the application of KFYO because of over¬ 
lap of the service areas of KGNC, Amarillo, and the pro¬ 
posed operation of KFYO is erroneous, arbitrary, ca¬ 
pricious and contrary to law. The question of overlap 
was not one of the issues set forth in the Notice of Hear¬ 
ing nor does the Commission have any statutory authority 
to deny an application because of overlap of serving area 
with another station owned by that applicant, further¬ 
more, the Commission in a number of cases has granted 
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applications where the overlap of service area of the two 
stations owned by the same applicant was much more se¬ 
vere than it is in the case at bar. 

VI. ARGUMENT. 

A. The Decision of the Commission is Arbitrary, Capricious 
and Contrary to Law in That it is Not in Accordance 
with the Relief Sought. 

Section 319(a) of the Communications Act of 1934 
states: 

“No license shall he issued under the authority of 
this chapter for the operation of any station the con¬ 
struction of which is begun or is continued after this 
chapter takes effect, unless a permit for its construc¬ 
tion has been granted by the Commission upon written 
application therefor. * * * This application shall set 
forth such facts as the Commission by regulation may 
prescribe as to * * * the power to be used, • • *” 
(Supp. 51). 

Section 308 of the Communications Act reads: 

(a) “The Commission may grant licenses, renewal 
of licenses, and modification of licenses only upon 
written application therefor received by it: * * * 

(h) All such applications shall set forth such facts 
as the Commission by regulation may prescribe as to 
* * * the power desired to be used * * *” (Supp. 
50). 

Pursuant to the Statute the Commission adopted Sec¬ 
tion 1.304 of its Rules and Regulations which reads in 
part as follows: 

“Contents of applications.—Each application (un¬ 
less otherwise directed) shall be specific with regard 
to frequency or frequencies, power, hours of opera¬ 
tion, equipment, location of the station, and other in¬ 
formation required by the application forms. • * •” 
(Supp. 55) 
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Proceedings before the Commission involving applica¬ 
tions for construction permits are instituted by the filing 
of applications on forms provided by the Commission. 
These forms require applicants to describe with exactness 
the installation which they intend to erect and install. 
Section 1.308 of the Commission’s Rules and Regulations 
may require an applicant to amend his application so as 
to make it more definite and certain (Supp. 55). 

It is therefore clear that the Communications Act and 
the Commission’s own Rules and Regulations require an 
applicant to be specific relative to the amount of power 
■with which it seeks to operate. 

Furthermore, the Commission’s Rules and Regulations 
do not allow the holder of a construction permit to make 
equipment tests or present programs on the air with power 
other than is specified in its application. 

Section 1.315 “Application for equipment tests; 
broadcast and nonbroadcast. —Upon completion of con¬ 
struction of a radio station in exact accordance with 
the terms of the construction permit, the technical 
provisions of the application therefor and the rules 
and regulations governing the class of station con¬ 
cerned and prior to filing of application for license 
the permittee is authorized to test the equipment for 
a period not to exceed 10 days: Provided, That * * *” 
(Supp. 55). 

Section 1.316 “Application for service or program 
test; broadcast and nonbroadcast. —(a) When construc- 
1 tion and equipment tests are completed in exact accord¬ 
ance with the terms of the construction permit, the 
technical provisions of the applicaton therefor, and 
the rules and regulations governing the class of sta¬ 
tion concerned, and after an application for station 
license has been filed wth the Commission showing the 
transmitter to be in satisfactory operating condition, 
the permittee is authorized to conduct service or pro- 
1 gram tests in exact accordance with the terms of the 
construction permit for a period not to exceed 30 days: 
Provided, That: • • •” (Supp. 56). 

Applications before administrative agencies are gener¬ 
ally considered to be pleadings. Sec. 5(d) of the Rules 
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of Practice of the Interstate Commerce Commission (Supp. 
57). 

Applications, like pleadings in court actions, are formal 
written allegations by the parties of their demands and 
which, when uncontroverted, or where established by evi¬ 
dence at the hearing, afford the foundation upon which a 
judgment or decree must necessarily rest. 

In the instant case, however, the Commission ignored 
the fact that Lubbock County had applied for only 1 kilo¬ 
watt power and granted its application upon the con¬ 
dition that it file an application for modification of con¬ 
struction permit specifying daytime power of 5 kw in lieu 
of 1 kw. 

“* * * the court in effect rendered judgment against 
him on a matter that was not within the pleadings and 
was not in fact litigated. To do this, without his con¬ 
sent—and the record shows no consent—is contrary 
to fundamental principles of justice. Reynolds v. 
Stockton, 140 U. S.| 254, 268, 269. ,, Coe v. Armour 
Fertilizer Works, 237 U. S. 413, 426, 35 S. Ct. 625, 59 
L. Ed. 1027; Downey v. Hicks, 54 U. S. 240, 14 L. Ed. 
404; Windsor v. McVeigh, 93 U. S. 274, 23 L. Ed. 914; 
Reynolds v. Stockton, 140 U. S. 254, 35 L. Ed. 464; 
Gentry v. U. S., 101 Fed. 51; Castle v. Persons, 117 Fed. 
835; Clark v. Arizona Mut. Savings & Loan Ass 7 n, 
217 Fed. 640; XJ. S. v. Goldstein, 271 Fed. 838; 
Goodrich Transit Co. v. City of Chicago, 4 F. (2d) 
636; Osage Oil and Refining Co. v. Continental Oil Co., 
34 F. (2d) 585; Williamson v. Chicago Mill & Lumber 
Corporation, 59 F. (2d) 918; Sylvan Beach, Inc. v. 
Koch, 140 F. (2d) 852; Ortlieb v. Baumer, 6 F. Supp. 
58. 

The question arises, why did the Commission grant Lub¬ 
bock County 5 kw power when it only asked for 1 kw? 

The answer is obvious upon a study of the Proposed 
Decision (App. 95). There the Commission made findings 
that 

“• * * A grant of either Lubbock application would 
provide another needed daytime service to the Lub- 
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bock area. The record discloses that the use of 5 kw 
power at Lubbock would serve a considerably larger 
area than would 1 kw and that the simultaneous use 
of 5 kw power, daytime, as proposed at all three of 
these communities, would involve no question of in¬ 
terference other than possible interference between 
XEDF at Nuevo Laredo, Mexico, and the Houston pro¬ 
posal. However, the record indicates that any pro¬ 
tection which may be required for XEDF can be af¬ 
forded it.” 

“* * * Upon a review of the record, the Commission 
concludes that the frequency 790 kc can be used simul- 
taneosuly during the night, provided proper antenna 
systems are employed with power of 5 kw at Eau 
Claire and 1 kw at both Lubbock and Houston and 
that this frequency can be used with a power of 5 
kw daytime at all three of these communities. Fur¬ 
ther, we conclude that such assgnments to these com¬ 
munities would provide a fair, efficient, and equitable 
'distribution of radio facilities within the meaning of 
Section 307(b) of the Communications Act in view of 
the various areas and populations which would gain 
primary service and, particularly, their first such serv¬ 
ice from these assignments.” 

“* * * Also, a grant should be made at Lubbock of 
the power of 5 kw day, 1 kw night, directionalized at 
1 night. The desirability of a daytime operation with 
power of 5 kw rather than 1 kw is apparent in view 
of the increased primary service rendered by the higher 
power to areas needing such service. * * *” (App. 
100 - 102 ) 

Despite these findings, the Commission proposed to grant 
Lubbock County a construction permit for a station to 
operate with only 1 kw power. 

It seemed clear that a decision based upon these findings 
could not be upheld. The evidence would not justify any 
finding that less than 5 kw daytime power should be 
granted to a Lubbock applicant. 

The Commission’s only recourse then was to apply the 
fiction which it employed in the Final Decision, namely, to 
grant the application of Lubbock County 

“• # * Subject to the condition that applicant will 
within 60 days file an application in conformity with 
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the Standards of Good Engineering Practice for modi¬ 
fication of permit specifying daytime power of 5 kw 
in lieu of 1 kw. ,, (App. 125) 

B. The Commission’s Decision Should be Reversed for the 
Reason that it is Arbitrary, Capricious, and Contrary 
to Law in that the Decision is Not Supported by the 
Findings. 

The Commission found as follows: 

“* # * The record discloses that the use of 5 kw 
power at Lubbock would serve a considerably larger 
area than would 1 kw * • *” (App. 117). 

“* * * Further, we conclude that such assignments 
to these communities (5 kw day, 1 kw night at Lub¬ 
bock) would provide a fair, efficient, and equitable 
distribution of radio facilities within the meaning of 
Section 307 (b) of the Communications Act in view 
of the various areas and populations which would gain 
primary service and, particularly, their first such serv¬ 
ice from these assignments.” (App. 118). 

“* * * Also, a grant should be made at Lubbock 
of the power of 5 kw day, 1 kw night, directionalized 
at night. The desirability of a daytime operation at 
Lubbock with power of 5 kw rather than 1 kw is ap¬ 
parent in view of the increased primary service ren¬ 
dered by the higher power to areas needing such serv¬ 
ice * * *” (App. 118). 

“We have determined that grants can and should 
be made at Lubbock with power of 5 kw day, 1 kw 
night, with a directional antenna at night * * *” 
(App. 119). 

There were only two applications involved in the hear¬ 
ing for broadcasting facilities in Lubbock; namely, Lub¬ 
bock County, which requested a construction permit for a 
station to operate with 1 kw power, and KFYO, which re¬ 
quested authorization to operate with 5 kw power. 

The Commission having found as a basic fact that a 
grant “can and should be made at Lubbock with power 
of 5 kw day,” the only applicant in the hearing which 
could receive the grant was KFYO. Despite this fact, the 
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Commission ignored its findings and concluded that the 
applicant which had applied for only 1 kw power should 
be awarded the construction permit. 

The denial of KFYO’s application and the grant to Lub¬ 
bock County is contrary to the Commission’s findings and 
the Commission’s decision, and therefore, should be re¬ 
versed. Florida v. U. S., 282 U. S. 194, 51 S. Ct. 119, 75 L. 
Ed. 291; U. S. v. Baltimore and Ohio Railroad Co-mpany, 
293 U. S. 454, 55 S. Ct. 268, 79 L. Ed. 587; Heitmeyer v. 
F . C. C., 68 App. D. C. 180, 95 F. (2) 91; Saginaw Broad¬ 
casting Co. v. F. C. C ., 68 App. D. C. 282, 96 F. (2) 554; 
Tri-State Broadcasting Co v. F. C. C., 68 App. D. C. 292 
(on rehearing), 96 F. (2) 564. 

C. The Decision of the Commission is Arbitrary, Capricious 
1 and Contrary to the Communications Act of 1934 in 
that it Granted the Application of an Applicant Who 
Did Not Propose an Efficient Use of the Frequency and 
Denied the Application of One Who Did. 

Section 307 (b) of the Communications Act of 1934 pro¬ 
vides: 

“In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.” (Supp. 49). 

The Commission found that KFYO’s proposed operation 
would serve approximately 307,156 persons residing in 
37,800 square miles during its proposed daytime operation, 
while Lubbock County proposed to serve during daytime 
hours only approxmately 205,419 persons in 18,850 square 
miles (App. 116-117). 

The Commission’s decision further found that the use 
of 5 kw power at Lubbock would serve a considerably 
larger area than would 1 kw and that the simultaneous 
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use of 5 kw power, daytime, in Lubbock and Eau Claire 
would involve no question of interference. The Commis¬ 
sion concluded that such an asisgnment would provide a 
fair, efficient, and equitable distribution of radio facilities 
within the meaning of Section 307 (b) of the Communica¬ 
tions Act in view of the various areas and populations 
which would gain primary service and, particularly, their 
first such service from these assignments. Accordingly, 
the Commission determined that a grant should be made 
at Lubbock of the power of 5 kw during daytime hours. 
The desirability of a daytime operation at Lubbock with 
power of 5 kw rather than 1 kw is apparent, according to 
the decision, in view of the increased primary service ren¬ 
dered by the higher power to areas needing such service. 
The Commission’s decision then went on and determined 
that grants can and should be made at Lubback with power 
of 5 kw during daytime hours. 

The Commission having found that Lubbock County’s 
1 kw application did not propose a fair, efficient and equit¬ 
able use of the frequency, the Commission was precluded 
by Section 307 (b) of the Communications Act from grant¬ 
ing its application. To grant the application of Lubbock 
County is contrary to the mandate from Congress and such 
action should be reversed. 

On the other hand, the finding that the daytime power 
specified in KFYO’s application would provide a fair, effi¬ 
cient and equitable distribution of radio facilities required 
a grant to KFYO providing that public interest, conveni¬ 
ence and necessity would be served thereby. 

D. The Commission’s Decision Should be Reversed for the 
Reason that it is Arbitrary, Capricious and Contrary 
to Law in that it is Not Supported by Substantial 
Evidence. 

The facts are undisputed that Lubbock County applied 
for a construction permit for a broadcasting station in 
Lubbock to operate with 1 kw power, unlimted time (App. 
9). The Commission’s Notice of Hearing advised the 
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parties and the public that that was the power sought by 
Lubbock County and the Commission framed its issues 
accordingly (App. 10). Lubbock County introduced evi¬ 
dence only in support of its 1 kw application. There was 
not one word of testimony in the hearing in support of a 
grant of 5 kw power to Lubbock County. The question 
as to whether a grant of 5 kw power should be made to 
Lubbock County was not even controverted. As a matter 
of fact, if Lubbock County had attempted to introduce 
evidence as to a 5 kw operation, it would have been stricken 
as irrelevant and immaterial. 

Section 402 (e) of the Communications Act gives this 
Court jurisdiction to review actions of the Commission on 
questions of law, findings of fact which are not supported 
by substantial evidence, and findings of fact which are ar¬ 
bitrary and capricious (Supp. 54). 

There being no evidence, substantial or otherwise, to 
support the Commission’s decision, the Commission can¬ 
not determine that a grant of 5 kw power to Lubbock 
County would serve the public interest, convenience or 
necessity. The Commission cannot consider or determine 
the case upon other basis than the evidence submitted. 
Ohio Bell Teleghone Co. v. Public Utilities Commission, 
301 U. S. 292, 57 S. Ct. 724, 81 L. Ed. 1093. Therefore, 
the decision must be arbitrary and capricious. 

This Court recognized the importance of basing the 
judgment of the Commission on the evidence in the record 
when it stated in Saginaw Broadcasting Co. v. F. C. C., 
68 App. D. C. 282, 291, 96 F. (2) 554: 

“• * * This court, under the statute, does not have 
the function of passing upon the evidence in the sense 
of weighing it as to accuracy and credability, but only 
in the sense of determining whether it substantially 
1 supports the findings. The function of weighing the 
evidence has been entrusted by Congress to the Com¬ 
mission, in order that technical controversies may be 
determined on the facts by a body of experts. But 
Congress intended that an applicant should have, and 
an applicant is entitled to have, careful considera¬ 
tion of the evidence which he has presented and 
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the considered judgment of the Commission upon that 
evidence. Even though the inaccuracies alluded to may 
have been caused solely by inadvertence rather than 
by arbitrary or capricious action, they nevertheless 
show that the Commission’s decision was not based 
upon that careful consideration of the evidence which 
is properly to be expected from an unbiased body of 
experts discharging a function so important from the 
standpoint of both the parties and the public.” 

“A judgment upon a matter not within the pleadings 
and not litigated is void, being contrary to fundamen¬ 
tal principles of justice. Reynolds v. Stockton, 140 
U. S. 254,11 Sup. Ct. 773, 35 L. Ed. 464; Coe v. Armour 
Fertilizer Works, 237 TJ. S. 413, 426, 35 Sup. Ct. 625, 
59 L. Ed. 1027. ‘A degree has to be founded on the 
allegata as well as probata of the case.’ Putnam v. 
Day, 89 U. S. (22 Wall.) 60, 66 (22 L. Ed. 764); Hen¬ 
dry x v. Perkins, 114 Fed. 801, 806,52 C. C. A. 435. * * * ” 
TJ. S. v. Goldstein, 271 Fed. 838, 845; Osage Oil & Re¬ 
fining Co. v. Continental Oil Co., 34 F. (2) 585. 

“* • * a finding without substantial evidence to 
support it—an arbitrary or capricious finding—does 
violence to the law. It is without the sanction of the 
authority conferred. * * *” Federal Radio Com¬ 
mission v. Nelson Bros. Bond & Mortgage Co., 289 
U. S. 266, 277, 53 S. Ct. 627, 77 L. Ed. 1166; Standard 
OjiZ Co. v. Missouri, 224 U. S. 270, 32 S. Ct. 406, 56 L. 
Ed. 760; St. Joseph Stockyards Co. v. TJ. S., 298 U. S. 
38, 56 S. Ct. 720, 80 L. Ed. 1033; Morgan v. TJ. S., 298 
U. S. 468, 56 S. Ct. 906, 80 L. Ed. 1288; Ohio Bell 
Telephone Co. v. Public Utilities Commission, 301 U. S. 
292, 57 S. Ct. 724, 81 L. Ed. 1093; Goodrich Transit 
Co. v. Chicago, 4 F. (2) 636. 

The decision of the Commission must then be reversed 
because it is arbitrary and capricious and there is no sub¬ 
stantial evidence to support it. 
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E. The Commission’s Decision is Arbitrary, Capricious and 
Contrary to Law in that it Was Made Without Giving 
KFYO an Opportunity to be Heard in Connection 
With the Granting to Lubbock County of 5 Kilowatts 
Power. 

KFYO, relying upon the application of Lubbock County 
and the Commission’s Notice of Hearing, assumed that 
the issue to be resolved in the hearing was whether public 
interest, convenience and necessity required the Commis¬ 
sion to grant the application of Lubbock County for a sta¬ 
tion to operate with 1 kilowatt power, the application of 
KFYO or neither application. The Commission’s deci¬ 
sion, however, indicated that KFYO, as well as every party 
in the hearing, including Lubbock County, was mistaken 
as to the question to be determined. 

KFYO had no opportunity to defend against a grant of 
5 kw nor to cross-examine witnesses as to any facts rela¬ 
tive to a 5 kilowatt operation. Nor did KFYO have an 
opportunity to introduce evidence in opposition to a 5 
kilowatt operation of Lubbock County. 

“• * * It is clear that, when administrative action 
is taken in an adversary proceeding without affording 
adequate notice and opportunity to defend to interested 
parties, basic constitutional rights are invaded. Mor¬ 
gan v. United States, 304 U. S. 1, 58 S. Ct. 773, 999, 
82 L. Ed. 1129; Ohio Bell Telephone Co. v. Public 
Utilities Commission, 301 U. S. 292, 57 S. Ct. 724, 81 
L. Ed. 1093. * # *” U. S. v. Wood, 61 F. Supp. 175, 
179. See also, Muller <& Co. v. Federal Trade Com¬ 
mission, 142 F. (2) 511; Reynolds v. Stockton, 140 
U. S. 254, 35 L. Ed. 464; Ohio Bell Telephone Co. v. 
Public Utilities Commission, 301 U. S. 292, 57 S. Ct. 
724, 81 L. Ed. 1093. 

“The maintenance of proper standards on the part 

1 of administrative agencies in the performance of their 
quasijudicial functions is of the highest importance 
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and in no way cripples or embarrasses the exercise of 
their appropriate authority. On the contrary, it is in 
their manifest interest. For, as we said at the outset, 
if these multiplying agencies deemed to be necessary 
in our complex society are to serve the purposes for 
which they are created and endowed with vast powers, 
they must accredit themselves by acting in accordance 
with the cherished judicial tradition embodying the 
basic concepts of fair play.” Morgan v. U. S., 304 
U. S. 1, 58 S. Ct. 773, 778, 82 L. Ed. 1129. 

F. The Decision of the Commission Should Be Reversed for 
the Reason that It Is Arbitrary, Capricious and Con¬ 
trary to Law in that It is Contrary to the Com¬ 
mission’s Notice of Hearing and the Issues Which the 
Commission Required All Applicants to Meet in the 
Hearing. 

The Notice of Hearing stated that Lubbock County had 
specified in its application operating power of 1 kw at 
night using a directional antenna and 1 kw day. The Notice 
further stated that Lubbock County’s application had been 
designated for hearing upon eight issues which were enu¬ 
merated. 

1. Issue No. 1. To determine the legal, technical, financial 
and other qualifications of the partnership and the part¬ 
ners to construct and operate the proposed station. 

KFYO concedes that an applicant legally qualified to 
operate a 1 kilowatt station is also legally qualified to oper¬ 
ate a 5 kilowatt station. The statutory requirements as to 
legal qualifications do not differ insofar as the size of 
station is concerned. 

Lubbock County has no funds on deposit, (App. 20), 
and has entered into no contracts relative to financing the 
operation of the station. Furthermore, the liabilities of 
Wendell Mayes and C. C. Woodson, who were to contribute 
a total of STY 2 per cent of the monies necessary for the 
construction and operation of the station (App. 19, 20), 
exceed their current assets by almost 100 per cent. (App. 
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25, 47, 59). Neither of these partners has any definite ideas 
as to how he would secure the cash with which to construct 
and operate the station. (App. 33, 37.) 

The Commission has held in the past that where an 
applicant has no well-defined plans for financing the con¬ 
struction and operation of a station his application should 
be denied. Key Broadcasting Corp., Docket 7551, 3 RR 
1022; Columbia Broadcasting System, Inc., Docket 6024, 
3 RR 1208. 

The current cash position of Mayes and Woodson is 
undoubtedly even poorer now than it was at the time of 
the hearing, in that the Commission has since permitted 
them to acquire substantial stock interests in the licensee 
of Stations WACO and KNOW. (App. 119.) 

There is no evidence whatever as to the cost of con¬ 
structing or operating a 5 kw station, nor the willingness 
or ability of Lubbock County to construct and finance such 
a station. Likewise, there is nothing in the record to 
indicate what its expected earnings will be or even whether 
it will or could operate at a profit. 

Lubbock County proposes to expand only $36,300.00 in 
constructing its 1 kw station. (App. 19.) There is 
no evidence in the record as to what it would spend in 
constructing a 5 kw station. Obviously, the cost of con¬ 
structing a 1 b- station is substantially less than that of 
constructing a 5 kw station. This is clearly indicated by 
the fact that KFYO proposed to expend $144,400.00 in 
constructing its 5 kw station. (App. 39.) In addition 
to this, KFYO owns the present KFYO land, buildings, 
equipment, furniture and fixtures which cost $42,008.05. 
(App. 63, 65.) 

The only evidence as to the cost of operation submitted 
by Lubbock County was on the basis of a 1 kw installation 
for which it was proposed to expend $8,000.00 per month 
in operating costs. (App. 19.) Obviously, the cost of 
operating a 1 kw station is not the same as a 5 kw station. 

The Commission has always considered familiarity with 
the area proposed to be served to be an important element 
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in determining the qualifications of an applicant. Howard 
W. Davis, Docket 6911, 3 RR 388; Borger Broadcasting Co., 
Docket 7005, 3 RR 330. 

Wendell Mayes and C. C. Woodson, who own a total of 
87 y 2 per cent of Lubbock County, live in Brownwood, Texas 
(App. 18, 19), which is located 248 miles from Lubbock. 
(App. 28.) Mr. Mayes’ familiarity in Lubbock is largely due 
to the prosecution of this pending application. (App. 28.) 
The record neither discloses whether Mr. Woodson has 
ever been in Lubbock nor if he is familiar with the city. 
The record is likewise barren as to whether or not anv of 
the partners of Lubbock County are familiar with the area 
which would be served with 5 kw power. 

Lubbock County has considered the employment of 
only one person. (App. 23.) Lubbock County refused 
to divulge the name of that person. (App. 28.) There 
is nothing in the record to indicate the number of employees 
Lubbock County will hire or what their duties or salaries 
will be. 

“The Commission believes that the grant of a con¬ 
struction permit to the Observer Radio Company rather 
than the Orangeburg Broadcasting Corporation would 
better serve the public interest for these reasons: The 
Observer Radio Company has already chosen the key 
operating persons. * * * James Izlar Sims of 

Orangeburg, on the other hand, a two-thirds owner of 
the stock of Orangeburg Broadcasting Corporation, 
has had no experience in radio and as yet has made 
no selections for the specific staffing of the sta¬ 
tion. * * *” Observer Radio Co., Docket 6763, 3 
RR 234, 242. 

“It does not appear from the evidence that any well- 
defined plans have been made with reference to station 
operation or program service. * * * no selection of 
personnel has been attempted, and nothing done rela¬ 
tive to the formulation of plans for operating the pro¬ 
posed station. * * *” Union Tribune Publishing 

Company, Docket 3448, 3 FCC 451, 452. 

“Station WHYN now provides a meritorious service 
to the population receiving its signal in the Springfield- 
Holyoke area and the record shows that such service 
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will be extended to the additional population proposed 
to be served. Moreover, The Hampden-Hampshire 
Corporation is a going concern, completely and compe¬ 
tently staffed and its plans for improving its service 
have been carefully developed. Charles N. DeRose, 
vice-president and director of this applicant, is gen¬ 
eral manager of the station and will continue to act as 
such. For these reasons we believe that The Hamp¬ 
den-Hampshire Corporation will effectuate the exten¬ 
sion of a meritorious service to the Springfield-Holyoke 
area. * * *” The Hampden-Hampshire Corp., 

Docket 7325, 4 RR 504, 516. 

<• • * rji^jg preference is based primarily upon 

the more extensive broadcast experience which the 
Station proposed by Southern Broadcasting Company 
would have in the management of its day to day opera¬ 
tions through the participation by Mr. Middleton. 
* * •” Southern Broadcasting Co., Docket 7528, 3 
RR 1711, 1718. 

*‘ There is not sufficient satisfactory evidence in this 
record concerning the applicant’s plans with regard to 
the management, program service and technical opera¬ 
tion of the proposed broadcast station upon which 
the Commission can predicate a finding that said opera¬ 
tion would be in the public interest.” Jules J. Rubens, 
Docket 4579, 5 FCC 681, 683. 

2. Issue No. 2. To determine the areas and populations 
which may be expected to gain primary service from the 
operation of the proposed station and the character of 
other broadcast service available to those areas and 
populations. 

Inasmuch as Lubbock County predicated its case upon a 
1 kw operation, it introduced no evidence as to the areas 
and populations which would be served by a 5 kw operation. 
Consequently, the record is barren of evidence as to areas 
and populations which may be expected to gain primary 
service from the operation of Lubbock County’s 5 kw 
station and, likewise, there is no evidence introduced by 
Lubbock County as to the character of other broadcast 
service available to those areas and populations which 
would be served by a 5 kw station. 
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3. Issue No. 3. To determine the type and character of pro¬ 
gram service proposed to be rendered and whether it 
would meet the requirements of the populations and 
areas proposed to be served. 

Lubbock County’s application for a construction permit 
states that it was not anticipated that its proposed station 
would become affiliated with a network. (App. 9, 24.) 
Without amending its application, Lubbock County intro¬ 
duced evidence relative to its programming plans which 
was based upon affiliating with Mutual Broadcasting Sys¬ 
tem. (App. 24, 49-56.) Lubbock County’s evidence shows 
that 77 x /4 hours of a total of 124 broadcasting hours per 
week would be devoted to carrying network programs. 
This represented 62 y 2 per cent of the total time that the 
station would be on the air. (App. 57.) The official 
records of the Commission disclosed that Mutual Broad¬ 
casting System has entered into an affiliation agreement 
with Station KCBD in Lubbock and in the Commission’s 
Memorandum Opinion and Order judicial notice is taken 
of this fact and the Commission found “that an affiliation 
with Lubbock (County) would probably not be made.” 
(App. Ill, 153.) 

In view of the fact that Lubbock County is precluded 
from affiliating its station with Mutual Broadcasting Sys¬ 
tem, the Commission is without any knowledge as to how 
6214 per cent of Lubbock County’s broadcasting time will 
be devoted. 

The balance of Lubbock County’s program schedule con¬ 
sists of the mere name of the program, the time that it 
will be broadcast, where it will originate and whether it is 
sustaining or commercial. (App. 49-56.) The format of 
no program was described and no evidence was introduced 
to indicate how these programs would be produced. There 
is nothing in the record relative to news services or trans¬ 
cription services which Lubbock County will use and there 
is nothing in the record as to what live talent will be em¬ 
ployed by the station either at regular or occasional 
intervals. 
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The only organizations contacted by Lnbbock County 
are Texas Technological College (App. 27), Lubbock 
High School (App. 27), City Health Department of Lub¬ 
bock and the Veterans Administration (App. 27). Defi¬ 
nite plans and arrangements have not been made for 
one single program shown on Lubbock County’s proposed 
weekly program schedule. 

“* * # In determining whether the public con¬ 

venience, interest, or necessity would be served, pro¬ 
posed schedules of operation are an important factor. 
If, as we cannot but conclude in view of the statement, 
the Commission weighed the merits of the schedules 
proposed by the appellant and by the intervenors with 
an erroneous conception of those schedules, the error 
1 was prejudicial.” Saginaw Broadcasting Co. v. Fed¬ 
eral Communications Commission, 68 App. D. C. 282, 
290, 96 F(2) 554. 

‘‘West Alabama Broadcasting Company proposes to 
become affiliated with Mutual Broadcasting System 
in the event that its application is granted and has 
undertaken negotiations in that regard. However, 
the proposed program schedule shows only locally 
originated programs and does not indicate the manner 
or estimate time periods during which network pro¬ 
grams would be broadcast.” 

# * * • • 

“Each applicant proposes to become affiliated with a 
network in the event that its application is granted 
However, the program schedule proposed by West 
Alabama Broadcasting Company shows only locally 
originated programs and therefore does not present 
a concrete proposal of the program schedule which 
would be followed in the event that its application 
were granted. However, the program schedule pre¬ 
sented by Tuscaloosa Broadcasting Company shows 
both network and local programs and indicates the 
manner in which both types of program material would 
be integrated into the broadcast schedule and demon¬ 
strates that local material would be broadcast regu¬ 
larly and frequently throughout the broadcast period.” 
Tuscaloosa Broadcasting Co., Docket 7177, 3 RR 372, 
377-78. 
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“* * * There is some need for local service bnt 
the plan submitted by these applicants to supply the 
local service is speculative and conjectural and affords 
no assurance to the Commission that the main objective 
of establishing a local station in Fremont—the render¬ 
ing of service to the public—will be effectuated. * * * ” 
Clark Standiford, Docket 4447, 5 FCC 570, 576. 

“The record is indefinite as to the type of programs 
applicant expected to present over the proposed sta¬ 
tions. * * * The Commission has stated in its 

decision on the application of Thellman, Docket No. 
3167, 2 F. C. C. 548, that‘ in order to determine whether 
the future operation of a broadcast station will serve 
public convenience, interest, and necessity, the Com¬ 
mission must be able to ascertain the nature and 
character of the program service intended to be 
rendered ’.’’ 

* # * * * 

“Applicant failed to introduce sufficient evidence as 
to the program service intended to be rendered. A 
full and complete knowledge of the type of service that 
applicant expects to render is necessary before the 
Commission can adequately pass on the question of 
whether the operation of a proposed new broadcast 
station will service public interest, convenience, and 
necessity. * * *” Utali Radio Educational Society, 
Docket 2612, 3 FCC 246, 259, 262. 

“No adequate program plan was submitted by the 
Applicant. It was estimated by him that the proposed 
station’s time would be divided as follows: 70% com¬ 
mercial programs, 5% educational, 5% religious, 5% 
agricultural, 5% mining, and 10% miscellaneous, but 
the applicant presented only a vague picture of the 
proposed program content. There was insufficient 
proof of the quality of the programs proposed to be 
broadcast, and no conclusive evidence was submitted 
of the availability of live talent qualified to produce 
programs in the public interest. On such a showing, 
the Commission was unable to determine that the grant¬ 
ing of this application would result in the rendering 
of a program service at Pottsville which would be in 
the public interest.” E. L. Clifford, Docket 3037, 2 
FCC 573, 575. 

“From an analysis of the entire record, we are of 
the opinion, and so find, that the applicant’s plans for 
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operating the proposed station are not sufficient to 
enable the Commission, with any reasonable degree of 
definiteness, to ascertain the nature and character of 
the service which may be expected in the event this 
application were granted. Moreover, the record pro¬ 
vides no satisfactory assurance that the station will 
receive adequate commercial support and become self- 
sustaining.” Power City Broadcasting Corporation, 
Docket 3839, 4 FCC 227, 230. 

“* * * In determining whether public interest, 

convenience, and necessity would be served by a grant 
! to him, w-e have only his representations that his pro¬ 
posed station w'ould provide meritorious service.” 
Edward J. Doyle, Docket 5023, 9 FCC 107, 111. 

“* * * Moreover, while this applicant has made 
'a showing of the public-service programs, newscasts, 
transcribed features, musical clock programs, and time 
and other reports, it expects to broadcast, it has not 
adduced evidence as to its other program plans. We 
are, therefore, unable to find from this record that the 
applicant, Van Curler Broadcasting Corporation, would 
provide a well-balanced program service, or a service 
comparable or superior to that proposed by Western 
Gateway Broadcasting Corporation.” Western Gate- 
1 way Broadcastinq Corporation, Docket 5900, 9 FCC 
92, 102. 

“Very little information is furnished as to the type 
and character of program service to be furnished. It 
is essential in a proceeding such as this that the Com¬ 
mission not only be informed of the service which the 
applicant corporation would furnish the Bellingham 
' community but also advised in such a manner that a 
comparison may be made between such service and 
that which the applicant seeks to supplant.” Belling¬ 
ham Broadcasting Co., Docket 5478, 8 FCC 159,171. * 

Not only is the programming proposed by Lubbock County 
so vague and uncertain that it is impossible for the 
Commission to determine that such program service would 
serve the public interest, convenience and necessity, there 
is no evidence that the proposed program service of Lub¬ 
bock County would meet the requirements of the popula¬ 
tions and areas served by a 5 kw station. 
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4. Issue No. 4. To determine whether the operation of the 

proposed station would involve objectionable interfer¬ 
ence with any existing broadcast stations and, if so, the 
nature and extent thereof, the areas and populations 
affected thereby, and the availability of other broad¬ 
cast service, to such areas and populations. 

No evidence was submitted by Lubbock County as to 
whether a 5 kw station would involve objectionable inter¬ 
ference with any existing broadcast stations, and, if so, 
the nature and extent thereof, the areas and populations 
affected thereby, and the availability of other broadcast 
service to such areas and populations. Lubbock County 
introduced not one bit of evidence insofar as a 5 kw opera¬ 
tion is concerned relative to this issue. 

5. Issue No. 5. To determine whether the operation of the 

proposed station would involve objectionable interfer¬ 
ence with services proposed in any pending applica¬ 
tions for broadcast facilities and, if so, the nature and 
extent thereof, the areas and populations affected there¬ 
by, and the availability of other broadcast service to 
such areas and populations. 

Lubbock County, with regard to 5 kw power, made no 
attempt to introduce evidence in response to this issue. 

6. Issue No. 6. To determine whether the installation and 

operation of the proposed station would be in compli¬ 
ance with the Commission’s Rules and Standards of 
Good Engineering Practice concerning Standard 
Broadcast Stations. 

There is no evidence in the record by Lubbock County 
regarding a 5 kw installation in response to this issue. 

7. Issue No. 7. To determine whether the erection of the 
antenna system proposed herein would be consistent 
with Civil Aeronautics Administration requirements. 

Inasmuch as there is no evidence as to the antenna 
system, or even the antenna site, proposed to be used by 
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Lubbock County with 5 kw power, any conclusion of the 
Commission that the erection of the antenna system would 
be consistent with Civil Aeronautics Administration Re¬ 
quirements is based upon pure assumption. 

8. Issue No. 8. To determine upon a comparative basis 
which, if any, of the applications in this consolidated 
proceeding should be granted. 

Upon a comparative basis the application of KFYO 
should be preferred over that of Lubbock County. 

Whereas Lubbock County has no funds on deposit and 
the partners have no concrete plans for securing the cash 
with which to construct and operate the station, KFYO is 
well able to finance the construction and operation of its 
proposed station with existing capital and installment 
payment notes plus such other funds as might be necessary 
to borrow from Globe-News Publishing Company, Inc. 
(App. 61.) 

Lubbock County proposes to spend only $36,300.00 in 
constructing its 1 kw station (App. 19), while KFYO 
proposes to expend $144,400.00 in construction costs. (App. 
39.) In addition, KFYO owns the present KFYO land, 
buildings, equipment, furniture and fixtures which cost it 
$42,008.05. (App. 63, 65.) 

Lubbock County plans to expend only $8,000.00 per month 
in operating expenses (App. 20), while KFYO, with 250 
watts power, is presently expending from $10,500.00 to 
$11,000.00 per month, or slightly in excess of that. (App. 
39.) KFYO proposes to increase its operating expenses 
to $13,000.00 per month with its 5 kw operation. (App. 
42.) 

Two of the partners of Lubbock County, who have a 
total interest in that partnership of 87 y 2 per cent, live in 
Brownwood, Texas. One partner’s familiarity with Lub¬ 
bock is largely due to the prosecution of this application 
and the familiarity or lack of familiarity of the other is not 
disclosed. 
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On the other hand, appellant has operated Station KFYO 
in Lubbock since April 8, 1936, and the manager of the 
station has been employed by the station since that date. 
(App. 39.) KFYO has pioneered in radio in Lubbock 
for ten years. (App. 40.) Eighty per cent of the stock 
of KFYO is owned by Globe-News Publishing Company, 
Inc., and an additional 18 per cent is controlled by the 
employees of Globe-News Publishing Company, Inc. This 
company is engaged in the business of publishing news¬ 
papers in Lubbock. (App. 42.) 

Lubbock County has hired no employees, has not indi¬ 
cated how’ many employees it will hire, and has considered 
the employment of only one person. (App. 23.) 

KFYO presently employs nineteen persons of whom 
eight are veterans. It is proposed to enlarge the staff by 
at least four persons. (App. 41.) 

KFYO’s key personnel have been with the station for 
many years. The station manager has been writh KFYO 
since 1936; the chief engineer since 1935, except for four 
years when he was employed by appellant in Amarillo; the 
program manager since 1938, except for time during the 
war spent in the United States Marine Corps; and the 
commercial manager has been employed at KFYO since 
1935, except for the period during the w’ar when he served 
as a Naval Officer. (App. 91, 92.) 

The Commission is totally without information as to how 
62.5 per cent of Lubbock County’s broadcast time will be 
spent because of Lubbock County’s inability to become 
affiliated -with Mutual Broadcasting System, and the bal¬ 
ance of Lubbock County’s proposed program service is so 
vague and indefinite that the Commission can have no idea 
as to the kind of program service it w’ould render. The 
Commission w’as given a clear, complete picture of KFYO’s 
past and present program service, together with the changes 
which it proposed to make with increased power. 

As the Supreme Court said in West Ohio Gas Co. v. Public 
Utilities Commission (No. 2), 294 U. S. 79, 82, 55 Sup. Ct. 
324, 79 L. Ed. 773: 
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“* * * But prophesy, however honest, is generally 
a poor substitute for experience. * # *” 

This Court in KFKB Broadcasting Association v. Fed¬ 
eral Radio Co’jnmission, 60 App. D. C. 79, 81, 47 F. (2) 670 
said: 


* * In considering an application for renewal 
of the license, an important consideration is the past 
conduct of the applicant, for ‘by their fruits ye shall 
know them. ’ Matt. VII: 20. * * * 9 7 

“* • • j n determining whether public interest, 

convenience, and necessity would be served by a grant' 
to him, we have only his representations that his pro¬ 
posed station would provide meritorious service. ,, 
Edward J. Doyle, Docket 5023, 9 FCC 107, 111. 

“* * * In the Valdosta case, we held that if the 
proposals of two competing applicants were equally 
meritorious and if the qualifications of the applicants 
were otherwise substantially the same we would prefer 
the existing station seeking to improve its facilities 
over the new applicant for the reason that the Com¬ 
mission could better rely upon a record of meritorious 
service to the listeners than upon promises of such 
performance. * * *” Mid-America Broadcasting 

Cory., Docket 6040, 3 RR 1547, 1560; Valdosta Broad¬ 
casting Co., Docket 6863, 3 RR 619; Metropolitan 
Broadcasting Cory., Docket 7843, 3 RR 1991; James A. 
Noe, Docket 6346; Penn Thomas Watson ( WGTM ), 
Docket 6866, 3 RR, 1416; Southern Broadcasting Co., 
Docket 7528,3 RR 1711. 

KFYO PROGRAM SERVICE. 

Agriculture. 

For ten years, KFYO has presented a weekly County 
Agent program. In this program the County Agent inter¬ 
views farmers and 4-H Club boys in presenting first hand 
information on farm problems to his listeners. This pro¬ 
gram has been of great assistance to the farmers in the 
area in solving their agricultural problems. 

In January and February of 1945, the County Agent 
program on KFYO conducted the Orchard School of the 
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Air concentrating on the specific problems and methods 
of orcharding. Membership cards were issued and signed 
by the County Agent and the KFYO Manager and there 
was a total of 329 persons enrolled as members, all of 
whom requested the information briefs supplied by the sta¬ 
tion on orchards. 

In addition to its present programs for agricultural in¬ 
formation, KFYO proposes to add to its staff a full-time 
farm editor whose duties would include the presentation 
of live stock, poultry, dairy news and developments on a 
year-round basis. His duties will be to keep abreast of 
current agricultural developments and to travel into all 
counties served by the station and bring back spot news 
of activities in these particular areas. 

KFYO presents a weekly program featuring the County 
Home Demonstration agent. These broadcasts are of a 
general interest to home makers and include topics ranging 
from cooking and canning to the planning of gardens. 

For several months this station has presented a daily 
feature in which items of KFYO listeners are publicized 
for sale or trade. The information is obtained from the 
cards and letters received from the listeners. 

The American Farmer, a thirty-minute program pre¬ 
sented to the farmers of the nation over the American 
Broadcasting Company, is heard each week over KFYO. 
(App. 67-69.) 

Education. 

KFYO proposes to continue with the Lubbock School 
of the Air in which this station has pioneered in the field 
of class room education by radio since 1939. 

In the past Lubbock School of the Air has been presented 
each Monday and Wednesday. However, the Superintend¬ 
ent of Schools has requested additional time for the presen¬ 
tation of this program and KFYO has agreed to make this 
additional time available. This program is supplemented 
by a Manual for classroom teachers. 
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KFYO proposes to continue the presentation of weekly 
broadcasts by the students of Lubbock Senior High School 
entitled Westernaires. 

KFYO presents a regularly scheduled Parent-Teachers 
Association program and since the inception of the station 
has cooperated with Texas Technological College. The 
station proposes to install permanent equipment at the 
college for the purpose of presenting regular remote broad¬ 
casts from there at the station’s expense. ' (App. 70-78.) 

Music. 

In addition to the fine musical programs presented over 
American Broadcasting Company Network, KFYO pre¬ 
sents four quarter hour broadcasts of live music Monday 
through Friday with two such programs on Saturday. A 
representative amount of popular dance music is presented 
each day from KFYO’s transcribed and record libraries. 
Folk music, opera, semi-classical, vocal and instrumental 
organizations are all included to give a well-rounded 
schedule of music for each day’s program schedule. (App. 
78-79.) 

Civic. 

The presentation of civic programs has always played 
an important part in the planned programming of KFYO 
and is based on the day-to-day need for civic projects. All 
civic organizations are invited to request the services of 
the station when they have matters of public concern and 
at times when they wish to disseminate information of 
interest in regard to their activities. (App. 79-80.) 

News. 

At the present time, KFYO devotes about three and one- 
half hours per day to the presentation of news. Dramati¬ 
zations of significant news events on historic occasions are 
also presented. In addition to the ten newscasts per day 
of local origin, KFYO carries many news programs and 
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commentaries from the American Broadcasting Company. 

KFYO proposes to add two employees for the purpose 
of gathering local news. (App. 85-86.) 

Fobum. 

KFYO presents a weekly 30-minute program known as 
the Lubbock Forum of the Air. Leading citizens and repre¬ 
sentatives of various organizations discuss problems of the 
day on this program. 

Through the American Broadcasting Company, KFYO 
presents a weekly feature entitled The Doctors Talk It Over 
in which outstanding medical authorities are interviewed 
relative to medical care and public health. 

The American Town Meeting of the Air, an hour length 
program in which the audience is permitted to ask ques¬ 
tions of the speakers, is presented each week by KFYO. 
(App. 86-88.) 

Religion-. 

All of KFYO’s religious programs are presented on a 
sustaining basis. 

KFYO proposes to continue to broadcast its regular Sun¬ 
day morning church service. Each of the major Protestant 
church denominations represented in the city participates 
in the presentation of this program. 

The Catholic services in the city are represented by the 
presentation of their priest in weekly quarter hour broad¬ 
casts from the studio each Sunday night. 

In order to represent each minority group which is in¬ 
terested, KFYO presented The Rabbi Speaks, a weekly 
program, before the War. The rabbi left to serve as a 
chaplain in the armed services, and there is no rabbi in 
the city at present. This program will be resumed when 
the local Jewish leaders are able to furnish a speaker. 

The station also cooperates with the local Negro Minis¬ 
terial Association in the presentation of special broadcasts. 

Each week-day night KFYO presents from the American 
Broadcasting Company a five-minute sustaining program 
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featuring leading religious speakers in messages of spir¬ 
itual and religious nature entitled Gems of Thought . 

In cooperation with the local Ministerial Alliance, KFYO 
presents Victorious Living daily, except Sunday. This is 
a dramatic five-minute religious radio program designed to 
interest non-church goers in the fundamental worth and 
necessity of faith in God to meet life’s problems victori¬ 
ously. It is also designed to stimulate the attendance at 
Sunday schools and churches by all who listen to the pro¬ 
gram. This program was selected winner of a religious 
award by the Ninth American Exhibition of Educational 
Radio Programs sponsored by the Institute for Education 
by Radio, Ohio State University. 

For eleven years, KFYO, in cooperation with Texas 
Technological College, has presented The Seven Last Words 
of Christ, an Easter oratorio. This program is directed by 
the heads of the Department of Music at the College and 
consists of leading soloists and a chorus of 375 voices. 

At 11:30 each morning, Monday through Friday, a pres¬ 
entation of the world’s finest hymns and anthems, Hymns 
of All Churches, is heard over KFYO. 

Another religious network program is heard at 9:30 
each Sunday morning when the Southemaires, one of 
America’s foremost Negro quartettes, sing some of the 
best loved spirituals and hymns of America. (App. 88-90.) 

Public Service Programming Generally. 

KFYO has always assisted the many government agencies 
and departments in the execution of their specific duties. 
The Treasury Department programs, The Voice of the 
Army, the American Red Cross, the American Cancer 
Society programs, the Office of Price Administration pro¬ 
grams, the Better Business Bureau, recruiting programs 
of the Army, Navy, Marine Corps, the Merchant Marine, 
among many others, have all been incorporated in the 
station’s weekly programs as outstanding sustaining 
programs. 

In addition to programs for these undertakings, innumer¬ 
able spot announcements are carried regularly and are pro- 
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posed to be continued for all of these agencies who have 
messages of importance to the public. (App. 80-85.) 

* * * * * 

The decision of the Commission, having been outside the 
issues, must be reversed. 

“In the opinion of the Court of Errors and Appeals, 
the case of Munday v. Vail, 34 N. J. L. 418, is cited. 
In that case, the proposition stated in the syllabus, and 
which is fully sustained by the opinion, is, that 1 a 
decree in equity, which is entirely aside of the issue 
in the record, is invalid, and will be treated as a nullity, 
even in a collateral proceeding.’ * * *” 

“* • * ‘The inquiry is, Had the court jurisdiction 
to the extent claimed? Jurisdiction may be defined to 
be the right to ajudicate concerning the subject matter 
in the given case. To constitute this there are three 
essentials: First, the court must have cognizance of 
the class of cases to which the one to be adjudged be¬ 
longs ; second, the proper parties must be present; and 
third, the point decided must be, in substance and 
effect, within the issue. That a court cannot go out 
of its appointed sphere, and that its action is void with 
respect to persons who are strangers to its proceed¬ 
ings, are propositions established by a multitude of 
authorities. A defect in a judgment arising from the 
fact that the matter decided was not embraced within 
the issue has not, it would seem, received much judicial 
consideration. And yet I cannot doubt that, upon 
general principles, such a defect must avoid a judg¬ 
ment. * * ** 99 

“* * * And again: A judgment upon a matter 

outside of the issue must, of necessity, be altogether 
arbitrary and unjust, as it concludes a point upon 
which the parties have not been heard. And it is upon 
this very ground that the parties have been heard, or 
have had the opportunity of a hearing, that the law 
gives so conclusive an effect to matters adjudicated. 
And this is the principal reason why judgments become 
estoppels. But records or judgments are not estoppels 
with reference to every matter contained in them. 
They have such efficacy only with respect to the sub¬ 
stance of the controversy and its essential concomit¬ 
ants. * * *’ ” Reynolds v. Stockton, 140 U. S. 254, 
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266, 268, 35 L. Ed. 464; Downey v. Hicks, 54 U. S. 240, 
14 L. Ed. 404; Gentry v. U. S., 101 F. 51; Osage Oil & 
Refining Co. v. Continental Oil Co., 34 F. (2) 585. 

6. 1 The Decision of the Commission Should be Reversed 
for the Reason that it is Arbitrary, Capricious and 
Contrary to Law in that it Granted the Application of 
Lubbock County Knowing it Could Not Fulfill Its 

' Representations as to Programming. 

Lubbock County introduced evidence to show that, if its 
application w r ere granted, 62.5 per cent of its broadcast 
time would be devoted to network programs taken from 
the Mutual Broadcasting System. (App. 57.) The 
Commissioner’s decision contained a finding that Lubbock 
County’s proposal was based upon a Mutual Broadcasting 
System affiliation and that it would devote 62.5 per cent of 
its time to network programs. 

In KFYO’s oral arguments before the Commission, it 
was pointed out to the Commission that Station KCBD, 
Lubbock, Texas, had become an affiliate of Mutual Broad¬ 
casting System. In the oral argument, the Commission 
was requested to take notice of this contract. (App. 111.) 

In KFYO’s Application for Rehearing, the Commission’s 
attention was again directed to the affiliation contract with 
Station KCBD which was filed with the Commission on 
the date the Oral Argument was held pursuant to the Com¬ 
mission’s Rules and Regulations. 

The Commission’s Memorandum Opinion and Order of 
July 2,1948, finally recognized the fact that Mutual Broad¬ 
casting System had affiliated Station KCBD in Lubbock 
with that network and that an affiliation with Lubbock 
County “would probably not be made.” 

Despite the fact that the Commission had no information 
whatever as to the type of programs which Lubbock County 
proposes to broadcast 62.5 per cent of the time, and despite 
the fact that “the comparison of the program proposals 
is an important criterion upon which we base this deter¬ 
mination,” the Commission concluded that public interest 
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would be better served by granting Lubbock County’s 
application and denying KFYO’s. 

The Commission and its predecessor, the Federal Radio 
Commission, have always considered program service to 
be a major factor in determining which of two applicants 
will better serve the public interest, convenience and neces¬ 
sity. This fact is well pointed out in a document prepared 
and released by the Commission on March 7, 1946, entitled 
“Public Service Responsibility of Broadcast Licensees,” 
otherwise known as “The Blue Book.” 

“The Communications Act, like the Radio Act of 
1927, directs the Commission to grant licenses and 
renewals of licenses only if public interest, conveni¬ 
ence and necessity will be served thereby. The first 
duty of the Federal Radio Commission, created by the 
Act of 1927, was to give concrete meaning to the 
phrase ‘public interest’ by formulating standards to 
be applied in granting licenses for the use of practi¬ 
cally all the then available radio frequencies. From 
the beginning it assumed that program service was a 
prime factor to be taken into consideration. * * 

# * * • • 

“In its Annual Report to Congress for 1928, the 
Commission stated (p. 161): 

‘The Commission believes it is entitled to con¬ 
sider the program service rendered by the various 
applicants, to compare them, and to favor those 
which render the best service.’ ” 

* * * # # 

“* * • In 1934, at hearings before the House Com¬ 
mittee on Interstate Commerce on one of the bills 
which finally culminated in the Communications Act 
of 1934, the National Association of Broadcasters 
submitted a statement which contained the follow¬ 
ing (Hearings on H. R. 8301, 73rd Cong., p. 117): 

“ ‘It is the manifest duty of the licensing author¬ 
ity, in passing upon applications for licenses or the 
renewal thereof, to determine whether or not the 
applicant is rendering or can render an adequate 
public service. Such service necessarily includes 
broadcasting of a considerable proportion of pro¬ 
grams devoted to education, religion, labor, agri- 
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cultural and similar activities concerned with human 
betterment. In actual practice over a period of 7 
years, as the records of the Federal Radio Commis¬ 
sion amply prove, this has been the principal test 
which the Commission has applied in dealing with 
broadcasting applications.’ ” (Emphasis supplied.) 
* * # * * 

“On the basis of the foregoing legislative history 
there can be no doubt that Congress intended the 
Commission to consider overall program service in 
passing on applications. The Federal Communica¬ 
tions Commission from the beginning accepted the doc¬ 
trine that its public interest determinations, like those 
of its predecessor, must be based in part at least on 
grounds of program service. * * *” 

• • • • • 

“The foregoing discussion should make it clear not 
only that the Commission has the authority to con¬ 
cern itself with program service, but that it is under 
an affirmative duty, in its public interest determina¬ 
tions, to give full consideration to program serv¬ 
ice. * * *” 


The Commission has not only taken the position that 
program service was the principal consideration in de¬ 
termining whether public interest would be served by a 
grant of an application, but has adopted a policy of deny- 
ing applications when an applicant failed to present a full 
and complete description of its program service. E. L. 
Clifford, Docket 3037, 2 FCC 573; Utah Radio Educa¬ 
tional Society, Docket 2612, 3 FCC 246; Union Tribune 
Publishing Company, Docket 3448, 3 FCC 451; Power City 
Broadcasting Corporation, Docket 3839, 4 FCC 227; Clark 
Standiford, Docket 4447, 5 FCC 570; Jules J. Rubens, 
Docket 4579, 5 FCC 681; Bellingham Broadcasting Co., 
Docket 5478, 8 FCC 159; Western Gateway Broadcasting 
Corporation, Docket 5900, 9 FCC 92; Tuscaloosa Broad¬ 
casting Co., Docket 7177, 3 RR 372. 

This Court has held in Saginaw Broadcasting Co. v. 
F. C. C., 68 App. D. C. 282, 96 F. (2) 554, that in deter¬ 
mining whether the proposed public convenience, interest, 
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or necessity would be served, proposed schedules of oper¬ 
ation are an important factor. In view of the facts in 
this case, 62.5 per cent of Lubbock County’s program 
schedule must be deemed worthless. 

Lubbock County’s break-down of proposed program 
schedule by class of service was predicated upon its affilia¬ 
tion with Mutual Broadcasting System. (App. 57.) Inas¬ 
much as Lubbock County will not be able to broadcast Mu¬ 
tual Broadcasting System programs, evidence submitted by 
Lubbock County is valueless as to the amount and percent¬ 
age of time which it will devote to entertainment, educa¬ 
tional, religious, civic, agricultural, charitable, government¬ 
al and news programs. Likewise, evidence as to the time 
and percentage of time to be devoted to commercial, sus¬ 
taining, recorded, wire and live programs must be entirely 
disregarded. 

Aside from other deficiencies in evidence discussed else¬ 
where in this Brief, the program schedule, after elimi¬ 
nating the network programs, is so incomplete and inade¬ 
quate that a conclusion that such an operation would be 
in the public interest cannot be sustained. 

H. The Commission’s Decision is Arbitrary and Capricious 

in Its Denial of KFYO’s Application on the Ground 
of Newspaper Ownership and Overlap of Service With 
Another of Appellant's Stations. 

I. Newspaper ownership as basis for denial is arbitrary 

and capricious. 

The Commission’s decision is arbitrary and capricious 
in that it proposes to deny the application of KFYO 
on the ground of newspaper ownership. The conclusion 
of the Commission to prefer a non-newspaper applicant 
over a newspaper applicant discriminates against news¬ 
paper publishers and in favor of persons engaged in other 
business, subjects newspaper publishers to disqualifi¬ 
cations, restrictions, handicaps, and penalties to which 
persons engaged in other businesses are not subject, and 
tends to exclude newspaper publishers from a lawful busi- 
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ness, i.e., broadcasting, simply and solely because they 
are newspaper publishers. It is a gross usurpation of 
authority not delegated to it and constitutes an- attempt 
to extend its regulatory functions to a business, i.e., the 
business of publishing newspapers, over which it has no 
jurisdiction. The Commission’s Notice of Hearing in 
this proceeding enumerating the issues to be determined 
contained no reference to any issue based on or related 
to newspaper ownership as a disqualification, either abso¬ 
lute or comparative, for broadcast station permit or 
license. On the contrary, by necessary implication, it 
excluded any such issue. All newspaper licensees are 
placed in jeopardy by the Commission’s ruling, particu¬ 
larly as against applicants for their facilities, in view of 
the interpretation which may eventually be given by the 
Commission to the following provision in Section 307 (d) 
of the Communications Act dealing with applications for 
renewal of license: 

“* * * but action of the Commission with reference 
to the granting of such application for the renewal 
of a license shall be limited to and governed by the 
same considerations and practice which affect the 
granting of original applications.” 

This Court in the case of Tri-State Broadcasting Com¬ 
pany v. F. C. C., 68 App. D. C. 292, 294, 96 F. (2) 564,said: 

“The appellant urges that the Commission erred 
in failing to find on the question whether or not owner¬ 
ship of the proposed station by Roderick would result 
in unfair and destructive competition to the appel¬ 
lant’s station because Roderick is the owner of a 
newspaper in El Paso, so that, as asserted, his joint 
control of newspaper and broadcasting facilities 
would give him an unduly advantageous competitive 
position. We know of no provision of statute or 
rule of law, and are cited to none, which, forbids 
broadcasting by the owner of a newspaper. The ab¬ 
sence of a finding upon the particular note of Roder¬ 
ick’s ownership of a newspaper is therefore not er¬ 
roneous.” (Emphasis supplied.) 
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In Stahbnan v. F. C. C., 75 App. D. C. 176, 179, 126 F. 
(2) 124, this Court stated: 

“For we have previously held that there is noth¬ 
ing in the Act which either prevents or prejudices 
the right of a newspaper, as such, to apply for and 
receive a license to operate a radio broadcast station. 
Tri-State Broadcasting Company v. Federal Commu¬ 
nications Comm., 68 App. D. C. 292, 96 F. 2d 564. 
Further consideration confirms that view.” 

On March 20 and July 1, 1941, respectively, the Com¬ 
mission issued its Orders No. 79 and 79A (Supp. 57-60) di¬ 
recting that an investigation be undertaken to determine 
what statement of policy or rules, if any, should be made 
concerning applications for FM broadcast stations by 
persons also associated with the publication of one or 
more newspapers, and concerning the future acquisition 
of standard broadcast stations by such persons. The Com¬ 
mission held a protracted hearing on the issues raised by 
said Orders and finally issued a Public Notice on January 
13, 1944, closing the record and dismissing the proceeding, 
saying: 

“The Commission has concluded, in the light of the 
record in this proceeding and of the grave legal and 
policy questions involved, not to adopt any general 
rule with respect to newspaper ownership of radio 
stations. ’ ’ (Supp. 61.) 

and continues by referring a summary of the evidence to 
the appropriate committees of the Senate and House of 
Representatives for whatever consideration they desire 
to give to it. The Notice goes on to state: 

“In the processing of individual applications for 
licenses the Commission will inquire into and in its 
decisions give expressions to * public interest’ consid¬ 
erations. The Commission does not feel that it should 
deny a license merely because the applicant is en¬ 
gaged or interested in a particular type of business. 
However, it does not intend in granting licenses in the 
public interest to permit concentration of control in 
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the hands of the few to the exclusion of the many 
who may be equally well qualified to render such 
public service as is required of the licensee.” 

The first cases coming up for decision after the Public 
Notice of January 13, 1944, referred to above, were de¬ 
cided in favor of the newspaper applicants (see Doughty 
and Welch, 10 F. C. C. 398, decided October 16, 1944, and 
Stephen R. Rantoul, Docket 6777, decided December 19, 
1945, 3 RR 96). On the other hand, other decisions weiu 
made in favor of non-newspaper applicants because of 
the newspaper ownership factor. ( Observer Radio Com¬ 
pany, Docket 6763, released June 19, 1946, 3 RR 234; 
Southern Tier Radio Service, Inc., Docket 6655, released 
March 20, 1946, 3 RR 211). Of 23 cases reviewed* 16 
cases were decided in favor of a non-newspaper applicant 
and 7 favored the newspaper applicant. Many other de¬ 
cisions have been made where the newspaper ownership 
question was not even mentioned. This reveals that the 
Commission has felt under no obligation to be consistent 
in its use of the newspaper ownership factor in ruling on 
applications. 

In the case of Orlando Daily Newspapers, Inc., Docket 
7182, 3 RR 624, 631, the Commission said, among other 
things: 

“But the fact of newspaper ownership has been 
only one of the bases for consideration in determin¬ 
ing who would better serve the public interest, conve¬ 
nience and necessity. It does not disqualify an ap- 

* Stephen R Rantoul, Docket 6777, 3 RR 96; Royal Miller Radio, File B5-AL- 
508, 3 RR 168; Southern Tier Radio Service, Docket 6655, 3 RR 211; The Ob¬ 
server Radio Co., Docket 6763. 3 RR 234; Voice of Augusta, Docket 6871, 3 
RR 434; Arkansas-Oklahoma Broadcasting Corp., Docket 6834, 3 RR 479; 
Nashville Radio Corp., Docket 6108, 3 RR 515; Beatrice Cobb, Docket 7656, 3 
RR 540; Meadville Tribune Broadcasting Co., Docket 6898, 3 RR 544; Roger T. 
Peacock, Sr., Docket 6901, 3 RR 564; Orlando Daily Newspapers, Inc., Docket 
7182, 3 RR 624; Capitol Broadcasting Co., Inc., Docket 7504, 3 RR 702; City 
of Sebring, Florida, Docket 6696, 3 RR 710; Green Bay Broadcasting Co., 
Docket 7158, 3 RR 748; Town Talk Broadcasting Co., Docket 7668, 3 RR 769; 
Commonwealth Broadcasting Corp., Docket 7164, 3 RR 998; Bamberger Broad¬ 
casting Service, Inc., Docket 7014, 3 RR 914; Sandusky Broadcasting Co., 
Docket 7003, 3 RR 1265; Hanford Publishing Co., Docket 7783, 3 RR 1281; 
Providence Journal Company, Docket 7025, 3 RR 1509; Baltimore Broadcasting 
Corp., Docket 7372, 3 RR 1807; Midland Broadcasting Co., Docket 7712, 3 
RR 1961; Fostoria Broadcasting Co., Docket 7356, 3 RR 2014. 


43 


plicant. And this fact, although always requiring 
careful evaluation, loses some epmhasis when a mem¬ 
ber of other stations are in the community so that 
the broadcast medium of mass communication is di¬ 
verse.” 

It is odd, indeed, that Lubbock, Texas, needs more com¬ 
petitive services for the dissemination of news than does 
Orlando, Florida. A comparison of the Orlando case with 
the case at bar shows that there were three existing radio 
facilities in Orlando, Florida. Lubbock, Texas, has 5,000 
less population than Orlando, and the Commission, after 
the hearing herein, granted three new stations in Lubbock, 
making four services for the dissemination of news. Yet, 
with four authorized services in Lubbock (three are now 
in operation), which has 5,000 less population than Or¬ 
lando, the Commission found that more competition was 
required. In determining the number of stations that 
would affect this competitive situation, the Commission 
has given consideration only to those stations actually 
located in Lubbock. Since the frequency proposed is for 
a regional station designed to serve a large rural area, 
consideration should be given to the additional services 
to that area whether or not they originate in Lubbock. 
It was demonstrated to the Commission that 26 stations 
would serve the area or parts of it. (App. 135.) 

In the Orlando case the Commission preferred the news¬ 
paper applicant to the non-newspaper applicant because: 

1. The newspaper in Orlando was more intimately ac¬ 
quainted with the community. 

(a) Appellant has owned and operated a radio station 
in Lubbock since 1936 and has owned and published 
newspapers for a number of years prior to 1936. 
Contrast this background with that of Lubbock 
County Broadcasting Company, whose two of three 
principal owners with 87.5 per cent interest have 
no connection with or ties in Lubbock, but, on the 
contrary, live in Brownwood, 248 miles from Lub¬ 
bock. One of these principal owners owns the news- 
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paper in Brownwood and, together with the other 
1 principal owner, owns the radio station there. 

2. The Orlando newspaper proposed more power and 
coverage. 

(a) Appellant proposed 5 kilowatts power and commen¬ 
surate substantial increase in coverage compared to 
the 1 kilowatt by Lubbock County Broadcasting 
Company. 

3. The non-newspaper applicant in the Orlando case did 
not possess sufficient funds to finance the larger station. 

(a) Appellant possesses ample funds to finance the 
larger 5 kilowatt station for which it applied in the 
first instance. It cannot be determined from the 
record whether Lubbock County Broadcasting Com¬ 
pany can finance a 5 kilowatt operation since no 
evidence of any character was introduced in this 
case to show either the existence of the necessary 
funds or the cost of construction or operation of 
such a station by Lubbock County. 

Another factor indicative of the capriciousness of the 
decision is that C. C. Woodson, one of the principal owners 
of Lubbock County, is 50 per cent owner of the only news¬ 
paper in Lamesa, Texas, some 62 miles from Lubbock. 
(App. 38.) Lamesa, Texas, lies well within the service 
area of KFYO’s proposed 5 kilowatt operation at Lub¬ 
bock, yet the Commission does not feel that newspaper 
ownership in that instance is any handicap whatsoever. 

2. Mere overlap is not a legal bar to a license. 

The denial of the application of appellant because (a) 
of overlap between Amarillo (KGNC) and Lubbock (KFYO, 
as proposed), a distance of 105 air miles, and because (b) 
completely competitive service would not ensue inasmuch 
as both stations have common ownership, are conclusions 
erroneous in law and not supported by the evidence and, 
therefore, are arbitrary and capricious. 
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There is no showing of any character anywhere in the 
record that there is any competition in fact between the 
station in Amarillo and the station in Lubbock—for either 
listeners or advertisers or in any other manner. There¬ 
fore, the Commission cannot find either in law or in fact 
that the preferential grant of one applicant over the other 
would provide “completely competitive services.*’ Such 
a finding is manifestly arbitrary and capricious. 

In a Public Notice dated April 4, 1944, the Commission 
made the following statement concerning the considera¬ 
tion to be given applications under Section 3.35 of its 
Rules and Regulations: 

“In the consideration of individual applications under 
the provisions of Regulation 3.35 (Multiple Owner¬ 
ship Rule), the Commission will examine the facts in 
each case. In determining whether or not an over¬ 
lapping of signal strength results in a standard broad¬ 
cast station rendering primary service to *a substan¬ 
tial portion of the primary service area of another 
broadcast station’ within the meaning of Section 3.35, 
the Commission will give consideration to location of 
centers of population and distribution of population, 
location of main studios, areas and populations to 
which services of stations are directed as indicated 
by commercial business of stations, news broadcasts, 
sources of programs and talent, coverage claims and 
listening audience.” (Supp. 62.) 

The Commission has expanded that statement in decisions 
which hold that mere overlap of service of commonly- 
owned stations is not a legal bar to a license. McKeesport 
Radio Co., Docket 6926, 3 RR 395; Norfolk Broadcasting 
Corp., Docket 7087, 3 RR 1699; Allen T. Simmons (WADC), 
Docket 7319, 3 RR 1029; Fetzer Broadcasting Co., Docket 
7387, 3 RR 884. 

Among the reasons for such holdings are: 

(1) More equitable distribution of facilities. 

(2) Superior programming. 

(3) Lack of service by either station to the city in 
which the other is located. 
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(4) Consideration of centers and distribution of popu¬ 
lation, location of studios, program sources and tal¬ 
ent, other service to the overlap area, location of 
trade areas and areas and population to which serv¬ 
ices of station are directed. 

In the Simmons case (supra), the Commission licensed 
the Cleveland station (WGAR) which is under common 
control with a Detroit station (WJR). Comparing the 
facts in the Simmons case with that of appellant, we find: 

(1) The overlap area in the two cases is approximately 
the same during daytime hours. At night 17 per 
cent of the Cleveland station is served by the De¬ 
troit station. There is no overlap at night in the 
case at bar. 

(2) Both the Cleveland and Detroit stations are Colum¬ 
bia Broadcasting affiliates. In appellant’s case the 
two stations have different network affiliations. 
(App. 41.) 

(3) In both cases there is no duplication of locally origi¬ 
nated programs. 

(4) Cleveland and Detroit are 85 miles apart and are 
both 50 kw stations. In the case at bar the sta¬ 
tions are 105 miles apart and one is 10 kw and the 
other is proposed to be only 5 kw. 

(5) Other radio service in abundance is available to 
the overlap area in both cases. 

(6) Separate and wholly independent trade areas exist 
in both cases. (App. 39-40.) 

Evaluating these factors and impressed with the su¬ 
perior programming proposed, the Commission properly 
found that the public interest required that the Cleveland 
station (WGAR) should be licensed. In the case at bar, 
Lubbock County Broadcasting Company has no proposed 
programming before the Commission, or substantially 
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none. This has been shown above. Accordingly, it must 
follow that appelant’s proposed programming is superior 
to that proposed by Lubbock County Broadcasting Com¬ 
pany. 

KFYO’s case, even more than the Simmons case , meets 
the considerations which the Commission has stated re¬ 
move the odium of overlap. Is it not obvious, therefore, 
that the denial on such basis is arbitrary and capricious? 

CONCLUSION. 

For the foregoing reasons, the appellant respectfully 
prays this Court to reverse the decision of the Commission 
which denied appellants application for a construction 
permit, and to remand the case to the Commission to carry 
out the judgment of the Court. 

Respectfully submitted, 

Clair L. Stout, 

Fred W. Albertson, 
Dwight E. Rorer, 
Attorneys for Appellant. 
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SUPPLEMENT. 

The Communications Act of 1934, as Amended. 


ALLOCATION OF FACILITIES; TEEM OF LICENSES 

Sec. 307. (a) The Commission, if public convenience, 
interest, or necessity will be served thereby, subject to 
the limitations of this chapter, shall grant to any applicant 
therefor a station license provided for by this chapter. 

(b) 18 In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

(c) The Commission shall study the proposal that Con¬ 
gress by statute allocate fixed percentages of radio broad¬ 
casting facilities to particular types or kinds of non-profit 
radio programs or to persons identified with particular 
types or kinds of non-profit activities, and shall report to 

is Sec. 307 (b) was amended to read as above, by “An Act relating to tfce 
allocation of radio facilities. ’ * Public No. 652, 74th Congress, approved and 
effective June 5, 1936; 49 Stat. 1475. The section formerly read as follows: 

(6) It is hereby declared that the people of aU the zones established by this 
title are entitled to equality of radio broadcasting service, both of transmission 
and of reception, and in order to provide said equality the Commission shall as 
nearly as possible make and maintain an equal allocation of broadcasting li¬ 
censes, of bands of frequency, of periods of time for operation, and of station 
power, to each of said zones when and insofar as there are applications there¬ 
for; and shall make a fair and equitable allocation of licenses, frequencies, time 
for operation, and station power to each of the States and the District of Co- 
vlmbia, within each zone, according to population. The Commission shall carry 
into effect the equality of broadcasting service hereinbefore directed, whenever 
necessary or proper, by granting or refusing licenses or renewals of licenses, 
by changing periods of time for operation, and by increasing or decreasing 
station power, when applications are made for licenses or renewals of licenses: 
Provided, That if and when there is a lack of applications from any zone for 
the proportionate share of licenses, frequencies, time of operation, or station 
power to (which such zone is entitled, the Commission may issue licenses for the 
balance of the proportion not applied for from any zone, to applicants from 
other zones for a temporary period of ninety days each, and shall specifically 
designate that said apportionment is only for said temporary period. Alloca¬ 
tions shall be charged to the State or District wherein the studio of the station 
is located and not where the transmitter is located : Provided further, That the 
Commission may also grant applications for additional licenses for stations not 
exceeding one hundred watts of power if the Commission finds that such stations 
will serve the public convenience, interest, or necessity, and that their operation 
will not interfere with the fair and efficient radio service of stations lioensed 
under the provisions of this section. 
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Congress, not later than February 1, 1935, its recommen¬ 
dations together with the reasons for the same. 

(d) No license granted for the operation of a broad¬ 
casting station shall be for a longer term than three years 
and no license so . granted for any other class of station 
shall be for a longer term than five years, and any license 
granted may be revoked as hereinafter provided. Upon 
the expiration of any license, upon application therefor, a 
renewal of such license may be granted from time to time 
for a term of not to exceed three years in the case of 
broadcasting licenses and not to exceed five years in the 
case of other licenses, but action of the Commission with 
reference to the granting of such application for the re¬ 
newal of a license shall be limited to and governed by the 
same considerations and practice which affect the granting 
of original applications. 

(e) No renewal of an existing station license shall be 
granted more than thirty days prior to the expiration of 
the original license. (June 19, 1934, ch. 652, sec. 307, 48 
Stat. 1083; June 5, 1936, ch. 511, sec. 2, 49 Stat. 1475) 

APPLICATIONS FOR LICENSES; CONDITIONS IN LICENSE FOR 
FOREIGN COMMUNICATIONS 

Sec. 308. (a) The Commission may grant licenses, re¬ 
newal of licenses, and modification of licenses only upon 
written application therefor received by it: Provided, how¬ 
ever, That in cases of emergency found by the Commis¬ 
sion, licenses, renewals of licenses, and modifications of 
licenses, for stations on vessels or aircraft of the United 
States, may be issued under such conditions as the Com¬ 
mission may impose, without such formal application. 
Such licenses, however, shall in no case be for a longer 
term than three months: Provided further, That the Com¬ 
mission may issue by cable, telegraph, or radio a permit 
for the operation of a station on a vessel of the United 
States at sea, effective in lieu of a license until said vessel 
shall return to a port of the continental United States. 

(b) All such applications shall set forth such facts as 
the Commission by regulation may prescribe as to the 
citizenship, character, and financial, technical, and other 
qualifications of the applicant to operate the station; the 
ownership and location of the proposed station and of the 
stations, if any, with which it is proposed to communicate; 
the frequencies and the power desired to be used; the 
hours of the day or other periods of time during which it 
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is proposed to operate the station; the purposes for which 
the station is to be used; and such other information as it 
may require. The Commission, at any time after the filing 
of such original application and during the term of any 
such license, may require from an applicant or licensee 
further written statements of fact to enable it to determine 
whether such original application should be granted or 
denied or such license revoked. Such application and/or 
such statement of fact shall be signed by the applicant 
and/or licensee under oath or affirmation. 

(c) The Commission in granting any license for a station 
intended or used for commercial communication between 
the United States or any Territory or possesion, conti¬ 
nental or insular, subject to the jurisdiction of the United 
States, and any foreign country, may impose any terms, 
conditions, or restrictions authorized to be imposed with 
respect to submarine-cable licenses by section 35 of this 
title. (June 19, 1934, ch. 652, sec. 308, 48 Stat. 1084.) 

CONSTRUCTION PERMITS 

Sec. 319. (a) No license shall be issued under the au¬ 
thority of this chapter for the operation of any station the 
construction of which is begun or is continued after this 
chapter takes effect, unless a permit for its construction has 
been granted by the Commission upon written application 
therefor. The Commission may grant such permit if public 
convenience, interest, or necessity will be served by the 
construction of the station. This application shall set forth 
such facts as the Commission by regulation may prescribe 
as to the citizenship, character, and the financial, techni¬ 
cal, and other ability of the applicant to construct and 
operate the station, the ownership and location of the pro¬ 
posed station and of the station or stations with which it is 
proposed to communicate, the frequencies desired to be 
used, the hours of the day or other periods of time during 
which it is proposed to operate the station, the purpose for 
which the station is to be used, the type of transmitting ap¬ 
paratus to be used, the power to be used, the date upon 
which the station is expected to be completed and in opera¬ 
tion, and such other information as the Commission may 
require. Such application shall be signed by the applicant 
under oath or affirmation. 22 

22 See Public 294, 76th Congress, approved August 5, 1939, 53 Stat. 1219; 48 
U.’S. C. A. 35 (b), authorizing postmasters in Alaska to administer oaths and 
affirmations. 
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(b) Such permit for construction shall show specifically 
the earliest and latest dates between which the actual opera¬ 
tion of such station is expected to begin, and shall provide 
that said permit will be automatically forfeited if the sta¬ 
tion is not ready for operation within the time specified or 
within such further time as the Commission may allow, 
unless prevented by causes not under the control of the 
grantee. The rights under any such permit shall not be 
assigned or otherwise transferred to any person without 
the approval of the Commission. A permit for construc¬ 
tion shall not be required for Government stations, amateur 
stations, or stations upon mobile vessels, railroad rolling 
stock, or aircraft. Upon the completion of any station for 
the construction or continued construction of which a per¬ 
mit has been granted, and upon it being made to appear 
to the Commission that all the terms, conditions, and obli¬ 
gations set forth in the application and permit have been 
fully met, and that no cause or circumstance arising or 
first coming to the knowledge of the Commission since the 
granting of the permit would, in the judgment of the Com¬ 
mission, make the operation of such station against the 
public interest, the Commission shall issue a license to the 
lawful holder of said permit for the operation of said 
station. Said license shall conform generally to the terms 
of said permit. (June 19, 1948, ch. 652, sec. 319, 48 Stat. 
1089.) 

PROCEEDINGS TO ENFORCE OR SET ASIDE THE COMMISSION *S 
ORDERS—APPEAL IN CERTAIN CASES 

Sec. 402. (a) The provisions of the Act of October 22, 
1913, ch. 32, 38 Stat. 219, relating to the enforcing or setting 
aside of the orders of the Interstate Commerce Commis¬ 
sion, are hereby made applicable to suits to enforce, enjoin, 
set aside, annul, or suspend any order of the Commission 
under this chapter (except any order of the Commission 
granting or refusing an application for a construction per¬ 
mit for a radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for modifi¬ 
cation of an existing radio station license, or suspending a 
radio operator’s license 36 ) and such suits are hereby au¬ 
thorized to be brought as provided in that Act. 

** The words “or suspending a radio operator’s license” were added by 
“An Act to amend the Communications Act of 1934, etc.,” Public No. 97, 75th 
Congress, approved and effective May 20, 1937 j 50 Stat. 197. 
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(b) An. appeal may be taken, in the manner hereinafter 
provided, from decisions of the Commission to the United 
States Court of Appeals for the District of Columbia in any 
of the following cases: 

(1) By any applicant for a construction permit for a 

radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of 
an existing radio station license, whose application is re¬ 
fused by the Commission. * 

(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 

(3) 37 By any radio operator w’hose license has been sus¬ 
pended by the Commission. 

(c) Such appeal shall be taken by filing with said court 
within twenty days after the decision complained of is 
effective, notice in writing of said appeal and a statement 
of the reasons therefor, together with proof of service of 
a true copy of said notice and statement upon the Com¬ 
mission. Unless a later date is specified by the Commis¬ 
sion as part of its decision, the decision complained of 
shall be considered to be effective as of the date on which 
public announcement of the decision is made at the office 
of the Commission in the city of Washington. The Com¬ 
mission shall thereupon immediately, and in any event 
not later than five days from the date of such service upon 
it, mail or otherwise deliver a copy of said notice of ap¬ 
peal to each person shown by the records of the Commis¬ 
sion to be interested in such appeal and to have a right to 
intervene therein under the provisions of this section, and 
shall at all times thereafter permit any such person to 
inspect and make copies of the appellant’s statement of 
reasons for said appeal at the office of the Commission in 
the city of Washington. Within thirty days after the 
filing of said appeal the Commission shall file with the 
court the originals or certified copies of all papers and 
evidence presented to it upon the application or order” 
involved, and also a like copy of its decision thereon, and 
shall within thirty days thereafter file a full statement in 
writing of the facts and grounds for its decision as found 


37 This subsection was added by Public No. 97. See note 26 (p. 43). 

»8 The words “or order ’* were added by Public No. 97. See note 26 (p. 43). 
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and given by it, and a list of all interested persons to whom 
it has mailed or otherwise delivered a copy of said notice 
of appeal. 

(d) Within thirty days after the filing of said appeal 
any interested person may intervene and participate in the 
proceedings had upon said appeal by filing with the court 
a notice of intention to intervene and a verified statement 
showing the nature of the interest of such party, together 
with proof of service of true copies of said notice and 
statement, both upon appellant and upon the Commission. 
Any person who would be aggrieved or whose interests 
would be adversely affected by a reversal or modification 
of the decision of the Commission complained of shall be 
considered an interested party. 

(e) At the earliest convenient time the court shall hear 
and determine the appeal upon the record before it, and 
shall have power, upon such record, to enter a judgment 
affirming or reversing the decision of the Commission, and 
in event the court shall render a decision and enter an 
order reversing the decision of the Commission, it shall 
remand the case to the Commission to carry out the judg-. 
ment of the court: Provided, however, That the review by 
the court shall be limited to questions of law and that find¬ 
ings of fact by the Commission, if supported by substantial 
evidence, shall be conclusive unless it shall clearly appear 
that the findings of the Commission are arbitrary or ca¬ 
pricious. The court’s judgment shall be final, subject, 
however, to review by the Supreme Court of the United 
States upon writ of certiorari on petition therefor under 
section 347 of Title 28, by appellant, by the Commission, or 
by any interested party intervening in the appeal. 

(f) The court may, in its discretion, enter judgment for 
costs in favor of or against an appellant, and/or other in¬ 
terested parties intervening in said appeal, but not against 
the Commission, depending upon the nature of the issues 
involved upon said appeal and the outcome thereof. (June 
7, 1934, ch. 426, 48 Stat. 926; June 19, 1934, ch. 652; sec. 
402,48 Stat. 1093; May 20,1937, ch. 229, secs. 11-13, 50 Stat. 
197.) 
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Buies and Regulations of the Federal Communications 

Commission. 

Section 1.304. Contents of applications.—Each appli¬ 
cation (unless otherwise directed) shall be specific with 
regard to frequency or frequencies, power, hours of opera¬ 
tion, equipment, location of the station, and other infor¬ 
mation required by the application forms. An application 
for broadcast facilities in the standard, FM, or television 
bands shall be limited to one frequency and an application 
for radio station construction permit or license requesting 
alternate facilities will not be accepted. 

***** 

Section 1.308. Amendments of applications ordered.— 
The Commission may, upon its own motion or upon motion 
of any party to a proceeding, order the applicant to amend 
his application so as to make the same more definite and 
certain. 

***** 

Section 1.315. Application for equipment tests; broad¬ 
cast and non-broadcast.—Upon completion of construction 
of a radio station in exact accordance with the terms of 
the construction permit, the technical provisions of the 
application therefor and the rules and regulations gov¬ 
erning the class of station concerned and prior to filing of 
application for license, the permittee is authorized to test 
the equipment for a period not to exceed 10 days: Pro¬ 
vided , That: 

(a) The engineer in charge of the district in which the 
station is located is notified 2 days in advance of the be¬ 
ginning of tests. 

(b) In the case of all broadcast stations the Commission 
also shall be notified 2 days in advance of the beginning of 
tests, which shall be conducted, in the case of standard 
broadcast stations, only between 1 a. m. and 6 a. m. local 
standard time unless otherwise specifically authorized. 
Equipment tests shall not be conducted during the fre¬ 
quency monitoring period when the station is required 
to remain silent. 

(c) The Commission may notify the permittee to con¬ 
duct no tests or may cancel, suspend, or change the date 
of beginning for the period of such tests as and when 
such action may appear to be in the public interest, conve¬ 
nience, and necessity. 
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Section 1.316. Application for service or program test; 
broadcast and non-broadcast.—(a) When construction and 
equipment tests are completed in exact accordance with 
the terms of the construction permit, the technical provi¬ 
sions of the application therefor, and the rules and regu¬ 
lations governing the class of station concerned, and after 
an application for station license has been filed with the 
Commission showing the transmitter to be in satisfactory 
operating condition, the permittee is authorized to conduct 
service or program tests in exact accordance with the terms 
of the construction permit for a period not to exceed 30 
days: Provided, That: 

(1) The engineer in charge of the district in which the 
station is located is notified 2 days in advance of the be¬ 
ginning of such tests. 

(2) In the case of all broadcast stations the Commission 
also shall be notified 2 days in advance of the beginning 
of tests. 

(b) The Commission reserves the right to cancel such 
tests or suspend, or change the date of beginning for the 
period of such tests as and when such action may appear 
to be in the public interest, convenience, and necessity by 
notifying the permittee. 

(c) Service or program tests will not be authorized after 
expiration date of the construction permit. 

(d) The authorization for tests embodied in sections 
1.315 and 1.316 shall not be construed as constituting a 
license to operate but as a necessary part of the construc¬ 
tion. 

Section 3.35. Multiple ownership.—No license shall be 
granted for a standard broadcast station, directly or indi¬ 
rectly owned, operated or controlled by any person where 
such station renders or will render primary service to a 
substantial portion of the primary service area of another 
standard broadcast station, directly or indirectly owned, 
operated or controlled by such person, except upon a show¬ 
ing that public interest, convenience and necessity will be 
served through such multiple ownership situation. 
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General Rules of Practice of the Interstate Commerce 

Commission. 


Rule 5, Definitions. 

( d) The term “pleading” means a complaint, answer, 
reply, application, protest, motion (other than motion 
orally made at hearing or argument), petition, document 
supplementing oral hearing as described in rule 86, and 
all documents filed under modified and shortened proce¬ 
dure. 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

March 20, 1941. 

Order No. 79. 

Whereas, under the provisions of the Communications 
Act of 1934, as amended, the Federal Communications 
Commission is empowered and directed to grant licenses 
for radiobroadcast stations only after a determination that 
“public interest, convenience, or necessity” would be 
served thereby; and 

Whereas, the question whether the granting of a license 
is in the “public interest, convenience, or necessity” 
where it results in common control of one or more radio 
stations and one or more newspapers has been presented 
to the Commission from time to time and has been the sub¬ 
ject of debate before the Commission and elsewhere; and 

Whereas, there are now pending before the Commission 
a large number of applications for high frequency broad¬ 
cast stations (FM) with which are associated persons also 
associated with the publication of one or more newspapers; 
and 

Whereas, the Commission desires at this time to obtain 
full and complete information for the guidance of the Com¬ 
mission in passing upon applications for high frequency 
broadcast stations (FM) with which are associated per¬ 
sons also associated with the publication of one or more 
newspapers; and 

Whereas, the Commission deems it advisable at this 
time, when the public service of frequency modulation is 
in its early stages, to consider the adoption of a policy 
with respect to joint control of radio stations and news¬ 
papers, such policy to be applied by the Commission in 
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passing upon high frequency broadcast applications (FM) 
coming before it and to guide and inform future appli¬ 
cants; and 

Whereas, the Commission deems it advisable at the 
same time that it undertake consideration of the question 
of joint control of newspapers and radio with respect to 
applications for high frequency broadcast stations (FM) 
to consider the adoption of a policy to be applied by it in 
passing upon applications for the future acquisition of 
standard broadcast stations by newspapers; 

Now, Therefore, it is Hereby Ordered That the Fed¬ 
eral Communications Commission undertake an immediate 
investigation to determine what statement of policy or 
rules, if any, should be issued concerning applications for 
high frequency broadcast stations (FM) with which are 
associated persons also associated with the publication of 
one or more newspapers and that public hearings with 
respect thereto be held at such times and such places as 
the Commission may direct, and that such investigation 
and public hearings shall also include consideration of 
statements of policy or rules, if any, which should be is¬ 
sued concerning future acquisition of standard broadcast 
stations by newspapers. 

It is Further Ordered That in those few cases in which 
the Commission has heretofore granted applications for 
high frequency broadcast stations (FM) with which are 
associated persons also associated with the .publication of 
one or more newspapers, the construction permits to be 
issued shall contain the condition that no construction of 
the facilities authorized therein shall be undertaken or 
continued until after the Commission shall have completed 
the aforesaid investigation and shall have taken action 
upon the basis thereof; Provided, however, that, upon a 
showing that the public interest, convenience or necessity 
will be served thereby, construction at an earlier date may 
be authorized. 

By the Commission. 

T. J. Slowie, Secretary. 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

July 1, 1941. 

Order No. 79-A. 

Whereas, the Commission by Order No. 79 (March 20, 
1941) directed that an investigation be undertaken “to de¬ 
termine what statement of policy or rules, if any, should 
be issued concerning applications for high frequency broad¬ 
cast stations (FM) with which are associated persons also 
associated with the publication of one or more newspapers 
and that public hearings with respect thereto be held at 
such times and such places as the Commission may direct, 
and that such investigation and public hearings shall also 
include consideration of statements of policy or rules, if 
any, which should be issued concerning future acquisition 
of standard broadcast stations by newspapers”; 

Now, Therefore, it is Ordered, That, pursuant to the 
aforesaid order, testimony and other evidence be taken 
with reference to the following matters, in addition to such 
other matters as the Commission may from time to time 
direct: 

1. To what extent broadcast stations are at present as¬ 
sociated with persons also associated with publication 
of one or more newspapers, the classification (in terms 
of power, location, network affiliation, etc.) of broad¬ 
cast stations so associated, the circumstances sur¬ 
rounding such association, and the tendency toward 
such association in the future. 

2. Whether joint association of newspapers and broad¬ 
cast stations tends or may tend to prejudice the free 
and fair presentation of public issues and informa¬ 
tion over the air, or to cause editorial bias or distor¬ 
tion, or to inject editorial policy or attitude into the 
public service rendered by broadcast stations as a 
medium of public communication. 

3. Whether joint association of newspapers and broad¬ 
cast stations tends or may tend to restrict or distort 
the broadcasting of news, or to limit the sources of 
news to the public, or to affect adversely the rela¬ 
tion between news-gathering services and broadcast 
stations. 
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4. Whether the joint association of newspapers and 

' broadcast stations has or may have any effect npon 

freedom of access to the radio forum, for the discus¬ 
sion of public issues. 

5. Whether the joint association of newspapers and 
broadcast stations tends or may tend to lessen or in¬ 
crease competition among broadcast stations or to 

1 result in the monopolization of local broadcast facili¬ 
ties. 

6. Whether the joint association of newspapers and 
broadcast stations tends or may tend to increase or 
decrease concentration of control over broadcast fa¬ 
cilities or the use thereof. 

7. Whether the joint association of newspapers and 
broadcast stations constitutes or may constitute an 
undue concentration of control over the principal 
media for public communication. 

8. Whether joint association of newspapers and broad¬ 
cast stations tends or may tend to result in the utili¬ 
zation of improved facilities and skilled, experienced 
personnel for the procuring and dissemination of in¬ 
formation and opinion by broadcast stations. 

9. Whether joint association of newspapers and broad¬ 
cast stations tends or may tend to insure greater eco¬ 
nomic stability for broadcast stations and to encour¬ 
age the maximum technological development of radio. 

10. What considerations influence newspaper interests to 
acquire broadcast stations. 

Federal Communications Commission. 

T. J. Slowie, Secretary. 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

Thursday, January 13, 1944. 

The Federal Communications Commission today unani¬ 
mously adopted and authorized the issuance of the fol¬ 
lowing public notice: 
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'FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

January 13, 1944. 

Public Notice. 

The Commission today closed the record and dismissed 
the proceeding instituted pursuant to Orders 79 and 79A 
relating to newspaper ownership of radio stations. 

The Commission has concluded, in the light of the rec¬ 
ord in this proceeding and of the grave legal and policy 
questions involved, not to adopt any general rule with re¬ 
spect to newspaper ownership of radio stations. 

A summary of the evidence in the proceeding is being 
forwarded to the appropriate committees of the Senate 
and House of Representatives in order to inform them of 
the facts developed by the investigation and for any con¬ 
sideration which they may desire to give the matter. 

Aside from the specific question of common ownership 
of newspapers and radio stations, the Commission recog¬ 
nizes the serious problem involved in the broader field of 
the control of the media of mass communications and the 
importance of avoiding monopoly of the avenues of com¬ 
municating fact and opinion to the public. All the Com¬ 
missioners agree to the general principle that diversifi¬ 
cation of control of such media is desirable. The Com¬ 
mission does not desire to discourage legally qualified per¬ 
sons from applying for licenses, but does desire to en¬ 
courage the maximum number of qualified persons to enter 
the field of mass communications, and to permit them to 
use all modern inventions and improvements in the art to 
insure good public service. 

In the processing of individual applications for licenses, 
the Commission will inquire into and in its decisions give 
expression to “public interest” considerations. The Com¬ 
mission does not feel that it should deny a license merely 
because the applicant is engaged or interested in a par¬ 
ticular type of business. However, it does not intend in 
granting licenses in the public interest to permit concen¬ 
tration of control in the hands of the few to the exclusion 
of the many who may be equally well qualified to render 
such public service as is required of a licensee. 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

April 4,1944. 

Public Notice. 

In the consideration of individual applications under the 
provisions of Regulation 3.35 (Multiple Ownership Rule), 
the Commission will examine the facts in each case. In 
determining whether or not an overlapping of signal 
strength results in a standard broadcast station render¬ 
ing primary service to “a substantial portion of the pri¬ 
mary service area of another broadcast station’’ within 
the meaning of Section 3.35, the Commission will give con¬ 
sideration to location of centers of population and dis¬ 
tribution of population, location of main studios, areas and 
populations to which services of stations are directed as 
indicated by commercial business of stations, news broad¬ 
casts, sources of programs and talent, coverage claims and 
listening audience. 
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©niteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9973 

Plains Radio Broadcasting Company, appellant 

v. 

Federal Communications Commission, appellee 
Lubbock County Broadcasting Company, intebvenob 


BRIEF OH BEHALF OF APPELLEE 


STATEMENT OF FACTS 

This is an appeal, taken by the Plains Radio Broadcasting 
Company on August 2,1948, from a Decision and Order (App. 
113) 1 of the Federal Communications Commission, adopted 
June 12, 1947, and from a Memorandum Opinion and Order 
(App. 143) adopted July 12, 1948, which denied appellant’s 
application for rehearing. By these actions the Commission 
denied appellant’s application far a construction permit and 
granted, subject to certain conditions, the mutually exclusive 
application of intervenor. The relevant facts may be sum¬ 
marized as follows: 

On October 2,1945, an application for a construction permit 
for a new standard broadcast radio station to be located at 
Lubbock, Texas, was filed with the Federal Communications 
Commission by G. H. Nelson, Wendell Mayes, and C. C. Wood- 
son, a partnership doing business as Lubbock County Broad¬ 
casting Company. The frequency 790 kilocycles was re- 

1 In this brief, references to the printed Joint Appendix appear as (App. 
—) and references to the original record filed with this Coart appear as 
(R.—).. Pike & Fischer’s Radio Regulation is cited as “R. B.” 
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quested for the proposed station, with a power of 1,000 watts 
(1 kilowatt) day and night, using a directional antenna at 
night only (App. 9). 

On December 4, 1945, the Plains Radio Broadcasting Com¬ 
pany, licensee of radio station KFYO, Lubbock, Texas, operat¬ 
ing on 1340 kilocycles with a power of 250 watts, filed with the 
Commission an application for authority to operate on a fre¬ 
quency of 790 kilocycles with a power of 5,000 watts (5 kilo¬ 
watts) day and night, using a directional antenna at night 
only (App. 10). 

Since these two applications for the use of the same fre¬ 
quency in the same town were mutually exclusive, the Com¬ 
mission on March 1. 1946, designated the two applications for 
hearing (App. 10, 12) in consolidation with the then pending 
applications of Roy Hofheinz and W. N. Hooper, doing business 
as Texas Star Broadcasting Company, who sought authoriza¬ 
tion to change the frequency of station KTHT, Houston, Texas, 
from 1230 kilocycles to 790 kilocycles with increase of power 
to 5,000 watts power daytime and 1,000 watts power at night; 
Lee Segall Broadcasting Company, which sought a construc¬ 
tion permit for a new station at Houston to be operated on 
790 kilocycles with 1,000 watts power, daytime only; and 
Veterans Broadcasting Company, a partnership composed 
of Max H. Jacobs, Douglas B. Hicks, and Tom J. Harling, Jr., 
which requested the use at Houston, Texas, of the 1230 kilo¬ 
cycle frequency which would become available at Houston in 
the event of a grant of the KTHT (Texas Star) application. 
The application of Lee Segall Broadcasting Company was dis¬ 
missed without prejudice on May 23, 1946. (R. 990) The is¬ 
sues specified for determination in the notices of hearing were 
substantially identical in each case. 

On February 13,1946, the Commission designated for hearing 
in the same consolidated proceeding with the above applica¬ 
tions the application of Central Broadcasting Company, licen¬ 
see of station WEAU, Eau Claire, Wisconsin, which also oper¬ 
ates on 790 kilocycles, for an increase of power to 5,000 watts 
(R. 927). 
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On May 27 through May 30, 1946, a consolidated hearing 
was held before a presiding officer appointed by the Commis¬ 
sion, upon the applications of Lubbock County Broadcasting 
Company, appellant Plains Radio Broadcasting Company 
(KFYO), Texas Star Broadcasting Company (KTHT), Vet¬ 
erans Broadcasting Company, and Central Broadcasting Com¬ 
pany (WEAU) (R. 992). At the conclusion of the hearing 
each applicant waived the right to file proposed findings of 
fact and conclusions of law (R. 1768). 

On March 2, 1947, the Commission adopted a Proposed De¬ 
cision (App. 95) proposing to grant the applications of Central 
Broadcasting Company, Texas Star Broadcasting Company, 
Lubbock County, and Veterans Broadcasting Company, and to 
deny the application of appellant Plains Radio Broadcasting 
Company (KFYO). The proposed grant to Lubbock County 
was for 1,000 watts day and night as requested in the Lubbock 
County application. Exceptions to this proposed decision 
were filed by KFYO and by WEAU (R. 2503, 2506A). 

On May 9, 1947, the Commission issued an Order granting 
the respective petitions of Texas Star Broadcasting Company 
(KTHT) and Veterans Broadcasting Company for severance 
and grant of their applications (R. 2519, 2520). By its final 
decision of June 12, 1947, the Commission granted the appli¬ 
cation of Central Broadcasting Company (App. 124). The 
grants to Texas Star, Veterans, and Central are not in issue in 
the present appeal. 

On May 28, 1947, oral argument was held before the Com¬ 
mission on the exceptions of appellant and Central to the 
Proposed Decision (R. 2523). In the oral argument appellant 
objected to the proposed grant of 1,000 watts to Lubbock 
County and pointed out that the Commission, in its proposed 
decision, had reached a determinatiton that a 5,000-watt day¬ 
time operation was needed at Lubbock (R. 2540). The possi¬ 
bility of a grant of 5 kilowatts day to Lubbock County was sug¬ 
gested by Commissioner Hyde and was discussed (R. 2539). 
To this suggestion Counsel for appellant responded: “That is 
another alternative” (R. 2539). Counsel for Lubbock County 
stated that he was authorized to say that Lubbock County would 
if authorized build a 5-kilowatt station instead of a 1-kilowatt 
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station (App. 111). Counsel for appellant expressed his objec¬ 
tion to such a plan (App. 112), but stated appellant’s willing¬ 
ness to accept a grant of 1 kilowatt at night if necessary (R. 
2530). 

On June 12,1047, the Commission by its final decision (App. 
113) granted the application of Lubbock County (and also Of 
Central Broadcasting Company) and denied that of appellant. 
The grant of the Lubbock County application was made sub¬ 
ject to the condition “that applicant will within 60 days file 
an application in conformity with the Standards of Good En¬ 
gineering Practice for modification of permit specifying day¬ 
time power of 5 kw. in lieu of 1 kw.” 

Although the grant to Lubbock County in the final decision 
thus differed from the unconditional grant of 1 kilowatt con¬ 
templated by the Proposed Decision, the language and findings 
of the Decision are otherwise substantially identical with the 
language and findings of the Proposed Decision. The grant 
to Lubbock County is based upon the Commission’s conclusion 
that, upon consideration of the respective qualifications of the 
two applicants for a station in Lubbock, the intervenor was to 
be preferred. The Commission concluded that a grant to Lub¬ 
bock County would better serve the public interest than would 
a grant to appellant, particularly in the light of the degree of 
overlap in the service areas of KFYO and KGNC (also owned 
by appellant) which would result from a grant to appellant, 
and in the light of appellant’s ownership of the morning and 
evening newspapers in Lubbock (App. 123, 153, 154, 155). 
The Commission found that KFYO is controlled by the same 
interests that control morning and evening newspapers in 
Lubbock, and that a grant of the Lubbock County application, 
as opposed to that of KFYO, would add to the Lubbock area 
an additional medium for the dissemination of news and in¬ 
formation to the public (App. 123). The Commission further 
found that approximately 74% of the area which would be 
gained by the proposed operation of KFYO would receive pri¬ 
mary daytime service from KGNC at Amarillo, which is also 
licensed to Plains Radio Broadcasting Company, and that it 
would be more in the pubbc interest if this large rural area 
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received completely competitive services rather than two serv¬ 
ices controlled by the same licensee (App. 123). 

On July 21,1947, appellant filed an Application for Rehear¬ 
ing and Other Relief (App. 125). An Opposition to Applica¬ 
tion for Rehearing and Other Relief was filed by Lubbock 
County on July 31, 1947 (R. 2657). On September 10, 1947, 
a Petition for Leave to Amend and Grant was filed in the name 
of Lubbock County which requested that the application of 
Lubbock County be amended so as to change the applicant 
from the Lubbock County partnership to a corporation in 
which 51 percent of the stock would be owned by appellant, 32 
percent by the existing partners of Lubbock County, and 17 
percent by DeWitt Landis, Manager of Station KFSTO (R. 
2719A.) On July 12, 1948, the Commission by a Memo¬ 
randum Opinion and Order (App. 143) denied KFYO’s Ap¬ 
plication for Rehearing and Other Relief and Lubbock Coun¬ 
ty's Petition for Leave to Amend and Grant. This appeal 
was taken on August 2,1948. 

SUMMARY OF ARGUMENT 

I 

The Commission's determination that a grant of the appli¬ 
cation of the Lubbock County Broadcasting Company for a 
new regional station in Lubbock, Texas, would better serve 
the public interest than a grant of the mutually exclu¬ 
sive application of the appellant, Plains Radio Broadcasting 
Company, for change in frequency and increase in the power 
of its existing station in Lubbock, because of the fact that the 
appellant was owned and controlled by a company which pub¬ 
lished the daily newspapers in Lubbock and for the additional 
reason that almost three-quarters of the new area which would 
be served by the appellant station already received daytime 
service from another station owned by the appellant, was justi¬ 
fied by the evidence in the record and the findings of fact 
thereon. Since the Commission determined that a regional sta¬ 
tion should be assigned to Lubbock on the frequency 790 kilo¬ 
cycles with 5 kilowatts power daytime and 1 kilowatt power at 
night it became necessary, on a comparative basis, to determine 




which of the two applicants would best serve the interests of 
the listening public in the Lubbock region. Although newspa¬ 
pers may own and operate radio stations, the Commission has 
held that where there is a choice between two otherwise qualified 
mutually exclusive applicants for licenses, it will consider the 
fact that one of such applicants is owned by or affiliated with 
a newspaper in the community which the proposed station 
would serve, and that in such cases it is in the public interest 
to provide a new and independent medium for the dissemina¬ 
tion of news and opinion which can compete with the existing 
outlets in the community. This policy has been applied by the 
Commission in a large number of decisions over the last ten 
years and was reaffirmed as Commission policy at the conclu¬ 
sion of the Commission’s investigation into newspaper owner¬ 
ship of radio stations in 1944. Moreover, both Congress and 
this Court in Stahlman v. Federal Communications Commis¬ 
sion, 75 App. D. C. 176, 126 F. 2d 124, have indicated their 
agreement with the proposition that the newspaper ownership 
of radio stations is an element of such stations’ ability to serve 
the public interest which might be considered by the Commis¬ 
sion in exercising its licensing functions. And while the news¬ 
paper ownership of one of two or more mutually exclusive ap¬ 
plicants is only one factor to be evaluated in choosing between 
such applicants—to be afforded only as much weight as the 
particular factual circumstances warrant—it is clear in the 
present case that the Commission could reasonably determine 
that the public interest would be better served by a grant of 
the application for a new station in Lubbock which would not 
be affiliated with the local papers than by a grant of the com¬ 
peting application for improvement of the service of the exist¬ 
ing station which is owned and operated by interests which 
also own and operate the only daily papers in Lubbock. 

The Commission was also justified in considering the fact 
that three-quarters of the area and population which would 
have been gained by appellant’s station, if its applica¬ 
tion had been granted, already received daytime service 
from KGNC, Amarillo, Texas, which is also licensed to Plains 
Radio Broadcasting Company. Clearly the public interest 
would better be served if these persons received new radio 
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service from a source completely independent of one of the few 
services already supplying primary coverage to the area. The 
fact that the overlap between service areas of the two stations 
owned by Plains Radio might not have been of such extent as 
would have required the denial of appellant’s application, in 
the absence of a competing application for the same facilities, 
does not mean that the Commission could not consider the 
overlap in choosing between two mutually exclusive applica¬ 
tions. 

The Commission did not err in failing to prefer the appellant 
because of the alleged superiority of its program proposals or 
the alleged lack of financial qualifications on the part of the 
intervenor. Examination of the record and the Commission’s 
findings of fact makes clear that the intervenor was financially 
qualified to construct and operate a station with 5 kilowatts 
power daytime and 1 kilowatt at night and was ready and 
willing to do so. It is also clear from the record that Lubbock 
County proposed a program service which would serve the Lub¬ 
bock community at least as well as that proposed by the appel¬ 
lant, and the fact that its “tentative proposed program sched¬ 
ule” utilized the programs of the Mutual Broadcasting System 
as illustrative of the type of network programs which the inter¬ 
venor proposed to broadcast for approximately 60 percent of 
its time in no way vitiates the merits of the Lubbock County 
showing wtih respect to its proposed programs, even though 
events occurring since the close of the record indicate that 
Lubbock County will probably affiliate its station with some 
network other than the Mutual Broadcasting System. 

II 

There is no merit to the appellant’s contention that the 
grant to Lubbock County was void because the intervenor had 
applied for a station with 1 kilowatt power, day and night, 
whereas the Commission found that the' most efficient use of 
the frequency in Lubbock would be for a regional station oper¬ 
ating with 5 kilowatts power during the day and 1 kilowatt 
at night and conditioned the grant to Lubbock County upon 
its filing a supplementary application for the increased power. 
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There is nothing in the Communications Act or the Commis¬ 
sion's rules which precludes the Commission from making a 
grant of facilities reasonably related to the facilities requested 
in the written application irrespective of whether the actual 
grant is for somewhat more or somewhat less than the facilities 
requested in the original application. Where the Commission 
must choose between two or more mutually exclusive appli¬ 
cants for radio facilities, it is not required to ignore other factors 
relevant to a determination as to which of the applicants could 
best serve the public interest, convenience or necessity and 
award the license solely on the basis of which of the applicants 
has submitted engineering testimony more nearly approximat-. 
ing the Commission’s final determination with respect to the 
maximum feasible utilization of the frequency involved. This 
Court has expressly held in the case of WREC, Inc. v. Federal 
Radio Commission , 62 App. D. C. 312, 67 F. 2d 578, that the 
Commission may grant greater facilities than requested in the 
application where such action is warranted by the record.’ 
Moreover, the action of the Commission which adversely af¬ 
fects appellant is the Commission’s determination that Lub¬ 
bock County should be preferred because of the public interest 
in diversification of ownership of radio stations and other media 
of communications wherever such diversification is feasible. 
If. therefore, this determination is proper, appellant has no 
standing to complain of the Commission’s action requiring the 
successful applicant to file an application for modification of 
its construction permit. Simmons v. Federal Communications 
Commission , 79 App. D. C. 264,145 F. 2d 578. 

ARGUMENT 

I. The Commission’s determination that a grant of the appli¬ 
cation of the Lubbock County Broadcasting Company for a 
construction permit for a new station in Lubbock would bet¬ 
ter serve the public interest than a grant of appellant’s ap¬ 
plication for improvement of the existing facilities of its 
station in Lubbock was justified by the evidence in the record 
and the findings of fact thereon 

In the present case the Commission was confronted with a 
choice between two mutually exclusive applications for regional 
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stations in Lubbock, Texas. Appellant, licensee of existing 
station KEYO, operating on a frequency of 1340 kilocycles 
with 250 watts power, unlimited time, requested authority to 
change its frequency to 790 kilocycles with 5 kilowatts power 
day and night, using a directional antenna at night. The 
Lubbock County Broadcasting Company, in its application, re¬ 
quested a construction permit for a new regional standard 
broadcast station in Lubbock, also using the frequency 790 
kilocycles, with 1 kilowatt power day and night, using a di¬ 
rectional antenna at night. The applications were heard in 
a consolidated hearing with applications for stations in Eau 
Claire, Wisconsin, and Houston, Texas, and the Commission 
concluded as a result of the hearing that the public interest 
could best be served by grant of both Houston applications, 
the Eau Claire application and one of the two mutually exclu¬ 
sive Lubbock applications. It further found that the optimum 
operating assignment in Lubbock on the frequency 790 kilo¬ 
cycles would be for a regional station operating with the power 
of 5 kilowatts daytime and 1 kilowatt at night, directionalized 
at night, since a 5-kilowatt daytime operation, which would 
not cause any objectionable interference to any of the appli¬ 
cants in the other cities, would provide service to a larger num¬ 
ber of persons than daytime operation with only one kilowatt, 
whereas operation with 5 kilowatts at night in Lubbock would 
impose an excessive limitation on the Houston station on the 
frequency. Having thus determined that a grant should be 
made in Lubbock with the daytime power requested by appel¬ 
lant and the nighttime power requested by the Lubbock 
County Broadcasting Company, the Commission was faced 
with the determination as to which of the two mutually exclu¬ 
sive applicants should receive the one available grant. 

Upon examination and consideration of the relative merits 
of the two Lubbock applications, the Commission determined 
that the application of the Lubbock County Broadcasting Com¬ 
pany was to be preferred for two principal reasons. In the first 
place it appeared that the existing station KFYO, licensed to 
the appellant, was controlled by the same interests that owned 
and controlled the morning and evening newspapers in Lub¬ 
bock, whereas persons in control of the Lubbock County Broad- 
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casting Company had no newspaper interests in that city. The 
Commission therefore determined that it would be in the public 
interest to grant the Lubbock County application rather than 
the application of the appellant because such grant “would 
add to the Lubbock area an additional medium for the dis¬ 
semination of news and information to the public which would 
be independent of and afford a degree of competition to other 
such media in the area’’ (App. 123). The second reason given 
by the Commission for preferring the Lubbock County appli¬ 
cation was that station KFYO was under common ownership 
with station KGXC at Amarillo, Texas, and 74 percent of 
the rural area which would receive additional primary daytime 
service from KFYO, if its application to improve its facilities 
were to be granted, would also receive primary service from 
KGNC. The Commission concluded that it would be more in 
the public interest if this large rural area were to receive com¬ 
pletely competitive services as a result of a grant to Lubbock 
County rather than two services controlled by the same licensee, 
the resulting situation if a grant were to be made to the 
appellant. 

In its petition for a rehearing before the Commission, and in 
its brief filed in the present action, the appellant has challenged 
the Commission’s choice between the two mutually exclusive 
applications on several grounds. It has contended that any 
consideration of the connection between radio station KFYO 
and the morning and evening Lubbock papers, in determining, 
on a comparative basis, whether a grant should be made to the 
appellant or to Lubbock County, is arbitrary and capricious 
and unauthorized by the Communications Act of 1934, as 
amended (Br. 39-44). Moreover, it argues that the Commis¬ 
sion’s consideration of the overlapping service between the two 
stations licensed to the appellant corporation in Lubbock and 
Amarillo, respectively, is legally erroneous and arbitrary and 
capricious because “mere overlap is not a legal bar to a license” 
(Br. 44-47). And finally, it has contended that the Commis¬ 
sion’s comparative consideration of the two Lubbock applica¬ 
tions in the present case was arbitrary and capricious because 
the Commission did not determine that the program policies 
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and proposals of the appellant were superior to those of Lub¬ 
bock County and that the appellant was to be preferred for' 
that reason (Br. 28-39), and because the Commission failed 
to find that while the appellant was financially qualified to con¬ 
struct and operate a station with the power which the Commis¬ 
sion determined could be authorized in Lubbock, no evidence 
appeared in the record to indicate that Lubbock County was 
so qualified. Examination and analysis of each of these allega¬ 
tions, however, demonstrates clearly that they were without 
merit. It was a proper exercise of the Commission’s authority 
to consider the undisputed facts concerning the relationships 
between KFYO and the two Lubbock newspapers and its rela¬ 
tionship with radio station KGNC, Amarillo, also licensed to 
the Plains Radio Broadcasting Company in choosing between 
the two applicants. And examination of the record also makes 
clear that the Commission was fully justified in basing its 
choice between the two applicants on these two factors and in 
concluding that no substantial differences existed between the 
two applications with respect to program policies or financial 
status which would justify the reaching of any contrary 
conclusion. ; 

A. The Commission is entitled to consider the fact that an applicant is 
owned and controlled by interests which also own or control other media 
of mass communication in the community in determining on a compara¬ 
tive basis which of several mutually exclusive applications for radio 
station licenses would best serve the public interest 

In passing upon any application for a radio station license 
or construction permit to determine whether its grant would 
serve the “public convenience, interest, or necessity” within the 
meaning of Sections 307 (a), 309 (a), and 319 (a) of the Com¬ 
munications Act, the Commission is required to determine 
whether the applicant possesses the requisite qualifications of a 
broadcast licensee, Simmons v. Federal Communications Com¬ 
mission, — App. D. C. —, 169 F. 2d 670, certiorari denied, 17 U. 
S. L. Week 3112; Federal Communications Commission, v. 
WOKO, Inc., 329 U. S. 223; Mester Bros. v. United States, 70 
F. Supp. 118 (E. D. N. Y.) affirmed, 332 U. S. 749; Calumet 
Broadcasting Corp. v. Federal Communications Commission, 
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82 App. D. C. 59,160 F. 2d 285. But where, as in the present 
case, there are two or more mutually exclusive applicants for 
radio facilities, the Commission must, in addition to deter¬ 
mining whether each of the applicants meet such m i nimum 
qualifications of licensees, also determine, on a comparative 
basis, which of the applicants would best serve the public 
convenience, interest, or necessity, if its application were to be 
granted. Ashbacker Radio Corp. v. Federal Communications 
Commission, 326 U. S. 327; National Broadcasting Company 
v. United States, 319 U. S. 190. Cf. Federal Communications 
Commissionv. Pottsville Broadcasting Company, 309 U. S. 134. 
Such comparative consideration may involve consideration of 
factors which, under some other factual circumstances, might 
have absolutely disqualified the applicant from holding a radio 
license, or which, though not of sufficient gravity or degree of 
seriousness to require disqualification, may still be factors to 
be weighed adversely against a particular applicant in a com¬ 
parative hearing with other applicants. As this Court has 
stated in Black River Valley Broadcasts v. McNinch, 69 App. 
D. C. 311, 313, 101 F. 2d 235, 237, certiorari denied, 307 U. 
S. 623: 

The Commission is an administrative agency set up 
by Congress to determine under statutory direction the 
rights of the people of the United States to have the 
best possible radio service. The interest, convenience, 
and necessity of the public is an essential test for the 
privilege of operating a radio station. This determina¬ 
tion is, by Act of 1934, lodged in the Commftsion. It 
is the only proper agency to decide these public ques¬ 
tions, and its findings, under the law, must be main¬ 
tained if they are not arbitrary or capricious or errone¬ 
ous in law, and are based upon substantial evidence. 

Cf. Bay State Beacon, Inc. v. Federal Communications Com¬ 
mission, No. 9766, — App. D. C. —, decided December 20,1948. 

Applicants for radio stations owned or controlled by news¬ 
papers or by interests which own or control newspapers are 
not, for that reason alone, disqualified from becoming radio 
licensees. On the contrary, a large percentage of the existing 
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licensees of radio stations are newspapers or closely affiliated 
with newspaper interests, including the appellant, Plains Ra¬ 
dio, which is the licensee not only of Station KFYO in Lub¬ 
bock but also of Station KGNC in Amarillo- In no case has 
the Commission denied an uncontested application for a con¬ 
struction permit for a new station, for renewal of an existing 
station license, or for transfer of ownership or control over an 
existing station solely because the applicant was in some man¬ 
ner affiliated with or owned by a newspaper, even where the re¬ 
sult of such grant was to give interests controlling the sole daily 
newspaper in a given community a license for the sole broad¬ 
casting station serving the community. The references in ap¬ 
pellant's brief to statements by this Court in Tri-State Broad¬ 
casting Company v. Federal Communications Commission, 68 
App. D. C. 292,96 F. 2d 564, and Stahlman v. Federal Communi¬ 
cations Commission, 75 App. D. C. 176,126 F. 2d 124, to the ef¬ 
fect that nothing in the Communications Act disqualifies news¬ 
papers, as such, from owning or operating radio stations, are, 
therefore, totally irrelevant to the present case, since the Com¬ 
mission has never suggested in any action that newspapers or 
newspaper owners may not also be radio licensees and is not 
so doing here. But while newspaper ownership of an applicant 
for a station license is no bar to the grant of such license, in com¬ 
paring the relative merits of mutually exclusive applications 
the Commission has long considered the fact that one or more 
of the applicants are owned by a local newspaper or by interests 
which, in turn, own or control newspapers in the community, 
in making its necessary determination as to which application, 
if granted, would best serve the public interest. 2 

* Similarly, applicants for radio station licenses need not necessarily be 
residents of the community which their proposed station would serve; 
Potoell Croslcy, Jr. (AVCO case), 3R.R.6; nor have had previous radio 
experience, Nathan Frank, 7 F. C. C. 337, M. C. Reese, 7 F. C. C. 623; or 
propose to participate actively in the day-to-day operation of the station, 
Richland, Inc., 7 F. C C. 320; PineUas Broadcasting Co., 7 F. C. C. 132, 
In order to qualify as licensees or receive licenses. But in comparative 
cases the Commission has frequently favored local residents over strangers 
to the community in which a station was to be located, or preferred an 
applicant with greater experience in radio broadcasting, or who intends 
to devote a larger share of its time to the actual operation of the station. 
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For a period of over ten years the Commission has held 
that among the “comparative considerations” to be weighed, 
in determining which of several otherwise qualified mutually 
exclusive applicants for radio station licenses could best render 
a broadcast service in the public interest, was the connection 
between any of such applicants and the other media of mass 
communication in the communities which the proposed stations 
would serve, and particularly with the daily newspapers in 
such communities. The Commission has realized that such 
affiliation with established community organizations devoted 
to the gathering and publication of news and opinion, might 
give such applicants certain definite advantages over their 
other applicants, by affording them access to skilled and ex¬ 
perienced personnel familiar with the interests, prejudices, 
and ideals of the community and with the techniques of mass 
communication. But the Commission has held that, where 
the plans and resources and community knowledge of the com¬ 
peting applicant is at all comparable, these possible technical 
advantages are more than compensated for by the advantages 
of promoting and establishing a wider diversity of control over 
the principal media for mass communication in the particular 
communities, especially in those communities where the exist¬ 
ing media are limited in number or where control over such 
outlets for public enlightenment is concentrated in the hands 
of a limited number of persons. As the Supreme Court has 
stated, the First Amendment to the United States Constitu¬ 
tion “rests on the assumption that the widest possible dis¬ 
semination of information from diverse and antagonistic 
sources is essential to the welfare of the public,” Associated 
Press v. United States, 326 U. S. 1, 20. Similarly, the Com¬ 
mission has believed that the encouragement of such diverse 
sources of information through the preference, in comparative 
licensing proceedings, of applicants independent of existing 
media for the dissemination of news and opinion, would best 
bring about “the avowed aim of the Communications Act of 

since by such integration of ownership and actual operating management 
there can be greater assurance that the ideals and plans of the station’s 
owners will receive practical and immediate effectuation on the operating 
level. Cf. Bay State Beacon, Inc. v. Federal Communications Commission, 
No. 9766, — App. D. C. —, decided December 20,1948. 
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1934 * * * to secure the maximum benefits of radio to 
all the people of the United States.” National Broadcasting 
Company v. United States , 319 U. S. 190, 217. 

The list of Commission decisions in which the choice between 
mutually exclusive applications has been based, in whole or 
in part, on the encouragement of diversity by preferring an 
applicant with no newspaper connections over applicants owned 
by or affiliated in some manner with a local newspaper is a 
long one. 3 But perhaps of greater importance in justifying 
the general policy as a reasonable application of the public 
interest standard is the fact that shortly after the first posi¬ 
tive application of the doctrine in the Port Huron Broadcast¬ 
ing Co. case, 5 F. C. C. 177, the Commission instituted an 
extensive investigation into the entire problem of newspaper- 
radio relations with an aim to clarifying, against a detailed 
factual background, the Commission’s over-all policy with 
respect to applications by newspapers and persons con¬ 
nected with newspapers. This investigation resulted, after 
public hearings lasting for a period of twenty-five days, in a 
reaffirmation of the policy adopted in the earlier Port Huron 
opinion. In a public notice issued upon the termination of 
the proceedings on January 13, 1944, the Commission stated: 

The Commission recognizes the serious problem in¬ 
volved in the broader field of the control of the media of 
mass communications and the importance of avoiding 
monopoly of the avenues of communicating fact and 
opinion to the public. All the Commissioners agree to 
the general principle that diversification of control of 
such media is desirable. The Commission does not de¬ 
sire to discourage legally qualified persons from apply¬ 
ing for licenses, but does desire to encourage the maxi- 

* See Port Huron Broadcasting Company, 5 F. C. C. 177; Stephenson, Edge 
d Korsmeyer, 8 F. C. C. 497; Southern Tier Radio Service, 3 R. R. 211; The 
Observer Radio Corp., 3 R. R. 234; Voice of Augusta, 3 R. R. 434; Arkansas- 
Oklahoma Broadcasting Corp., 3 R. R. 479; Beatrice Cobb, 3 R. R. 540; 
Nashville Radio Corp., 3 R. R. 515; Mcadville Tribune Broadcasting Co., 
3 R. R. 544; Roderick T. Peacock, Sr., 3 R. R. 564; City of Sebring, Florida-, 
3 R. R. 710; Commonwealth Broadcasting Corp., 3 R. R. 998; The San¬ 
dusky Broadcasting Co., 3 R. R. 1265; Qrcen Bay Broadcasting Co., 3 R. R. 
748. 
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mum number of qualified persons to enter the field of 
mass communications, and to permit them to use all 
modern inventions and improvements in the art to in¬ 
sure good public service. 

In the processing of individual applications for li¬ 
censes, the Commission will inquire into and in its deci¬ 
sions give expression to “public interest” considerations. 
The Commission does not feel that it should deny a li¬ 
cense merely because the applicant is engaged or inter¬ 
ested in a particular type of business. However, it does 
not intend in granting licenses in the public interest to 
permit concentration of control in the hands of the few 
to the exclusion of the many who may be equally well 
qualified to render such public service as is required of a 
licensee. 

It should be noted that the Stahlman case, referred to in ap¬ 
pellant’s brief, arose out of this Commission investigation when 
Mr. Stahlman, a member of the Radio Committee of the Amer¬ 
ican Newspaper Publishers Association, refused to respond to 
a Commission subpoena to testify at the hearing on the grounds 
that the Commission was attempting to lay the groundwork 
for excluding newspapers, as a class, from receiving licenses for 
broadcast stations and that the Commission had no authority 
to make any such ruling. In upholding the subpoena power 
of the Commission and its right to conduct the investigation, 
this Court stated that if in fact it had appeared that the sole 
purpose of the investigation was the consideration or adoption 
of a policy excluding and making newspaper owners ineligible 
for broadcast licenses, the court would have been obliged to 
declare the investigation void in view of its opinion that noth¬ 
ing in the Act would support any such blanket proscription or 
exclusion. But the Court stated that no such intent on the part 
of the Commission could be presumed and it went on to uphold 
the hearing in the following language (75 App. D. C. 176,180, 
126 F. 2d 124,128): 

In the case we have, the Commission in its supple¬ 
mentary order has specified the subjects about which 
it wishes to obtain information. These are: whether 
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the joint association of newspapers and broadcast sta¬ 
tions tends to prejudice the free and fair presentation 
of public issues and information over the air; whether 
such association tends to restrict or distort the broad¬ 
casting of news or to limit the sources of news to the 
public; whether such association affects freedom of ac¬ 
cess to the radio forum for the discussion of public issues, 
or unduly limits access of newsgathering services, to the 
injury of the public. From the other side of the picture, 
the Commission proposes to inquire whether association 
of newspapers and broadcast stations will result in utili¬ 
zation of improved facilities and experienced personnel 
in the procuring and dissemination of information, and 
whether such association may tend to insure greater eco¬ 
nomic stability and encourage maximum technological 
development, and finally, what considerations influence 
newspaper interests to acquire broadcast stations. These 
subjects, except perhaps the last named, are clearly 
within the inherent powers of the Commission. Based 
on these considerations, and although the information is 
not for use in any pending proceeding or pending legisla¬ 
tion, it was nevertheless within the administrative pow¬ 
ers of the Commission to initiate the proposed investiga¬ 
tion for the purpose of ascertaining the facts for its guid¬ 
ance in making reasonable and proper public rules, /or 
application to existing stations, and in the consideration 
of future requests. [Italics supplied.] 

It is clear, therefore, that this Court has previously considered 
and approved the concern of the Commission with the effect of 
newspaper ownership of radio stations as a factor affecting 
broadcast service in the public interest. 4 


4 The problems involved In newspaper ownership of radio stations and 
concentration of control over media of mass communications had been the 
subject of consistent though inconclusive discussion by the Congress prior 
to the Port Huron Broadcasting Company decision, 5 F. C.' C. 177, and the 
newspaper investigation of 1941-44. A bill had been introduced in Congress 
in the 75th Congress in 1837 (EL R. 3892, 75th Cong., 1st sess.) which would 
have prevented any grant of a license to any person who “owns, partially 
owns, manages, controls, directs, or publishes any newspaper, magazine, 
or other printed publication” in the proposed station’s service area. Both 
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It should be clearly understood that the Commission’s con¬ 
sideration of the newspaper ownership or affiliation of one of 
a group of mutually exclusive applicants for construction per¬ 
mits for radio stations has never been considered as an abso¬ 
lute and decisive factor invariably determinative of the ulti¬ 
mate grant. Instead, in every instance such newspaper owner¬ 
ship has- been just one factor, among many, to be considered 

before and after the Introduction of this bill concern over the concentra¬ 
tion of control over the “competing media” was expressed by numerous 
Congressmen and Senators familiar with the problems of radio regulation. 
See remarks of Senator Dill, June 30, 1926, 67 Cong. Ree. 12353; Repre¬ 
sentative Monaghan, August 23, 1935, 79 Cong. Rec. 14310-14316; Senator 
White, March 17, 1937, SI Cong. Rec. 2334-2335; Representatives McFar- 
lane, Leavy, Wearin, and Martin, August 10, 1937, SI Cong. Rec. S655-8656; 
Representatives Sirovich and Wigglesworth, January 6, 1938, 83 Cong. Rec. 
Ill; Senator White, May 27, 193S, 83 Cong. Rec. 7631; Cf., remarks of 
Senator Neely, January 29, 1935, Hearings before Senate Committee on 
Interstate Commerce on Confirmation of Members of F. C. C. (74th Cong.), 
pp. 195-196. Thus Senator White, coauthor of the original Radio Act of 
1927, stated in the course of a discussion in the Senate on May 27, 1938 
(83 Cong. Rec. 7631): 

“The question of newspaper ownership is one of great interest. While 
I do not know the exact figures, there are today not far from 225 radio 
stations in the United States which are owned or in some manner con¬ 
trolled by publishing Interests. There is a school of thought which holds 
that if there is any virtue at all in the principle of competition it should 
apply to competition in access to the public mind of America. There 
are those who say that no one interest—newspaper interest, if you 
please—should also have access to and control over radio, the other 
great means of mass communication in the United States; but that 
these two means of reaching the ears and the eyes and the minds of 
tlie American people sheuld be maintained as competitive services. 
I do not undertake to answer that question, bur I say to the Senate 
that it is a real question which should be studied by someone in author¬ 
ity, and a determination as to what is sound public policy should be 
reached with respect to it. * * • 

The question of monopoly is involved, monopoly of the transmission 
of information and news and opinion to the American people. I happen 
to be one of those who do not want to see such a monopoly developed 
here in the United States. 

While much of this discussion was pointed toward the possible enactment 
of legislation prohibiting any newspaper ownership of radio stations, it 
also clearly indicates that the problem of achieving diversity of communi¬ 
cations media was and always has been considered as an important element 
of radio service in the public interest, convenience, and necessity. 
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in choosing between the competing applicants, and its im¬ 
portance in a given case has depended on the particular facts 
of that case. Thus, in communities where there already are 
a relatively large number of diverse and independent outlets 
for public expression and the communication of news and opin¬ 
ion, the Commission has, for obvious reasons, been less adverse 
to making grants to existing newspapers. See Bamberger 
Broadcasting Service, Inc., 3 R. R. 914, where, in a case in 
which there were five applications for four available television 
station licenses, a construction permit for one of the four sta¬ 
tions was granted to an applicant owned by a company publish¬ 
ing one of the four daily newspapers of general circulation in the 
metropolitan area, since the newspaper applicant was the only 
one of the five applicants owned and controlled by local resi¬ 
dents. And in Midland Broadcasting Co., 3 R. R. 1961, a con¬ 
struction permit was issued to the owners of the only daily paper 
in a town where the record disclosed that the competing appli¬ 
cant was controlled by persons so closely connected with the in¬ 
dustrial company that dominated the community as to create a 
greater danger that the influence of the company over the lives 
of the members of the community would be accentuated by 
the operation of the radio station in the company’s interest, 
if its application were granted. 

In the present case, however, the reasonableness of the Com¬ 
mission’s reliance on the newspaper affiliation of Plains Radio 
in preferring Lubbock County is clear. As the decision points 
out, Plains Radio Broadcasting Company is controlled by the 
Globe-News Publishing Company, which also controls the daily 
morning and evening papers in Lubbock (App. 123), whereas 
the intervenor is not connected with any of the Lubbock pa¬ 
pers in any respect. There were three existing stations in Lub¬ 
bock, one of which was licensed to the appellant. 6 It is clear 
that a grant to Lubbock County would provide a new and com¬ 
pletely independent medium for the dissemination of news and 

✓ 

* The other two stations, KSEL and KCBD, had been granted sinee the 
hearing. In addition the Commission had granted a construction permit to 
KSPT, but it had been deleted at the request of the permittee prior to the 
adoption of the Commission’s Memorandum Opinion and Order of July IS, 
1948, denying appellant’s petition for reconsideration. 
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opinion in the area which would, as the Commission stated in 
its opinion (App. 123) afford a degree of competition to the 
existing media, both in the area already served by KFYO— 
which in the event of a grant to appellant would receive no 
additional service—and in the rural area which would be served 
by KFYO for the first time if it received a grant, and which, of 
course, will be also served by Lubbock County. The fact that 
74% of this rural area already receives service from Station 
KGNC, Amarillo, also owned by Plains Radio, only emphasizes 
the wisdom of the Commission's decision. See point IB, at 
pp. 21-23, infra. 

Appellant has relied heavily on the alleged inconsistency of 
the Commission’s decision in the present case with its decision 
in Orlando Daily Newspapers, Inc., 3 R. R. 624, in its attempt 
to show that the Commission’s decision in the present case is 
arbitrary and capricious. While it might be sufficient answer to 
point out that the reasonableness of a challenged action of any 
administrative agency must be determined upon the facts in 
the particular case and not on the basis of its alleged incon¬ 
sistency with decisions of the agency in other cases involving 
different factual situations, cf. Federal Communications Com¬ 
mission v. WOKO, Inc., 329 U. S. 223, it is apparent upon anal¬ 
ysis that there is only a superficial resemblance between the 
facts in the two cases. In the Orlando case the Commission 
preferred a newspaper applicant for a new station over a non- 
newspaper applicant for a new station because the newspaper 
planned a vastly more efficient use of the frequency (10 kw. 
power day and 5 kw. night as against 1 kw. day and night) and 
because the Commission found on the basis of the record that 
the competing applicant did not have the financial qualifica¬ 
tions to construct and operate a station using the power pro¬ 
posed by the winning applicant. In the present case, inter- 
venor would not only provide a completely new service to its 
entire service area including the city of Lubbock, as against new 
and additional service by appellant only in an area a large part 
of which already receives service from a station owned by 
Plains Radio, but Lubbock County is clearly financially quali¬ 
fied to construct and operate a station in Lubbock operating on 
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790 kilocycles with 5 kilowatts power daytime and 1 kilowatt 
. at night and has expressly stated its willingness and ability to 
do so* 

E Hie Commission was justified in determining, on the basis of the undis¬ 
puted facts in the record, that a further reason for preferring the inter- 
▼enor over the appellant arose out of the overlap which would occur 
between the service areas of appellant’s two stations if it received a grant 

In considering the relative merits of the two competing 
applicants in the present case, the Commission was confronted 
with another substantial reason for preferring the intervenor, 
Lubbock County Broadcasting Company, over the appellant, 
over and beyond the fact that it would provide a new outlet 
for expression and dissemination of news and opinion unaffil¬ 
iated with the daily papers in Lubbock. For the appellant is 
the licensee also of KGNC, Amarillo, Texas, authorized to 
operate with 10 kilowatts power, and the unchallenged evi¬ 
dence showed that 75% of the population and 74% of the 
area which would receive additional daytime service from 
KFYO, operating as proposed, would also receive primary 
service from KGNC. (See Appendix A, infra, p. 34.) The 
Commission concluded, therefore, that on a comparative basis, 
and for reasons of diversity similar in nature to those affect¬ 
ing its preference of persons unaffiliated with different media 
of mass communications in the same community, it would be 
more in the public interest for this large rural area to receive 
completely competitive services, rather than two services con¬ 
trolled by the same licensee, even though the two stations 
carried different network services, and their locally originated 
programs were not duplicated. The reason for this determina¬ 
tion is clear. If one person or group controls two or more 
stations, and even if they are separately programmed, the 
basic policy determinations as to what kind of programs should 

* In the Orlando case, moreover, the newspaper was not the licensee of any 
other station so no question of multiple ownership of overlapping services 
was involved as in the case of Plains Radio. Moreover, the newspaper in 
Orlando was owned by residents of Orlando, whereas all but 9% of the stock 
of the Globe-News Publishing Company, which owns 80% of Plains Radio 
Broadcasting Co., is owned by nonresidents of Lubbock, and only 1% of the 
remainder of the Plains Radio stock is owned by Lubbock residents. 
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be presented, what subjects discussed and what ignored, and 
the general orientation of the stations will obviously tend to 
be more uniform, and the competition between the stations both 
for business and in the expression of ideas less marked than 
if the stations are completely independent of one another. 
The importance of the factor will, of course, depend upon the 
particular facts of each case; it cannot seriously be argued, 
however, that no reasonable distinction can be drawn in the 
present instance. 

Appellant in its brief has attacked the Commission's con¬ 
sideration of the overlap between the service areas of its two 
stations on the totally irrelevant ground that “mere overlap 
of service of commonly owned stations is not a legal bar to a 
license” (Br. 44-47) , and on the further grounds that the Com¬ 
mission has granted licenses in certain other cases where the 
overlap in service areas has exceeded that in the present case. 
While it is not true that mere overlap may not under certain 
factual circumstances legally constitute an absolute bar to any 
grant, even in cases in which no comparative consideration of 
mutually exclusive applications is involved, 7 it is clear that 
this issue is not involved in the decision of the Commission 

T Thus, while application of the multiple ownership rule. Sec. 3.35 of 
the Commission’s Rules and Regulations, providing “no license shall be 
granted for a standard broadcast station directly or indirectly owned, 
operated, or controlled by any person, where such station renders or will 
render primary service to a substantial portion of the primary service area 
of another standard broadcast station, directly or indirectly owned, operated, 
or controlled by such person, except upon a showing that public interest, 
convenience, and necessity will be served through such multiple ownership” 
will necessarily depend on the facts of each case, the Commission has in 
every instance applied the rule to prohibit ownership of more than one 
station in any community or metropolitan district. While the legality 
of the application of this rule has never been directly challenged in the 
courts, the Supreme Court’s decision in National Broadcasting Co. v. United 
States, 319 U. S. 190, provides a clear indication of its validity. For the 
Court said there (319 U. S. 190,217-18): “Suppose, for example, that a com¬ 
munity can, because of physical limitations, be assigned only two stations. 
That community might be deprived of effective service in any one of several 
ways. • * • One man, financially and technically qualified, might apply 
for and obtain the licenses of both stations, and present a single service over 
the two stations, thus wasting a frequency otherwise available to the area. 
The language of the Act does riot withdraw such a situation from the licens¬ 
ing and regulatory powers of the Commission” [Italics added.] 
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presently before the Court. The Commission did not say that 
the overlap between the services of stations KGNC and KFYO, 
operating as proposed, was such that the KFYO application 
would have to be denied under Section 3.35 of the Commis¬ 
sion’s Rules, irrespective of whether there was any competing 
application for the frequency; the Commission’s Memoran¬ 
dum Opinion and Order of July 13, 1948, expressly negatives 
any such construction of the Commission’s decision (App. 
154). All that the Commission’s decision holds is that, in a 
comparative hearing, overlap between the service areas of 
jointly owned stations of the magnitude existing in the present 
case will be considered as one factor in determining which 
applicant would better serve the public interest. 

For this reason, appellant’s attempted analogy (Br. 46) be¬ 
tween the instant case and the Commission’s decision in Allen 
T. Simmons {WADC), 3 R. R. 1029 is completely beside the 
point. For in that case the Commission had held that the com¬ 
peting application of Simmons had to be denied, independently 
of any comparative consideration with the application of 
WGAR for the same facilities, because its proposed program 
service was not in the public interest. This being so, the only 
question confronting the Commission with respect to the 
WGAR application was whether, considered solely on its own 
merits, the overlap was so substantial as to preclude a grant 
to WGAR. 

C. The Commission correctly determined, on the basis of the record, that 
no substantial differences existed between the applicants with respect 
to their proposed programming or financial resources indicating that a 
grant to appellant would better serve the public interest than a grant to 
the intervenor 

In its brief appellant not only challenges the authority and 
propriety of the Commission’s consideration of the newspaper 
ownership and “overlap” factors in favoring Lubbock County 
over the appellant, but has objected to the Commission’s al¬ 
leged failure to consider certain other factors, primarily con¬ 
cerning the programming proposals and financial status of the 
two applicants, which appellant alleges rightfully require a 
determination that a grant to it rather than Lubbock County 
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would best serve the public interest. It is dear, however, upon 
examination of the record and the Commission’s Findings of 
Fact that, although the Commission made detailed findings 
concerning all relevant aspects of both applications, neither 
the record nor the findings justify the conclusions which ap¬ 
pellant urges should have resulted in a grant to it. 

The record and findings of fact with respect to the proposed 
program service of both appellant and intervenor show that 
each would provide a well-rounded program service devoting 
about 60% of their schedule to network programs and 10% 
to local live talent (App. 57,93) and reserving an adequate per¬ 
centage of the time for sustaining programs, with no substan¬ 
tial superiority in any category by one applicant as against the 
other. 8 Appellant alleges, however, that Lubbock County pro¬ 
gram evidence is fatally defective because the 62.5% of its 
schedule calling for network programs was based upon an as¬ 
sumption that Lubbock County would affiliate with the Mutual 
Broadcasting System if it received a grant, whereas, in fact, 
another Lubbock station has subsequently affiliated with Mu¬ 
tual It is contended, therefore, that the intervenor cannot 
fulfill its representations as to programming, and the Commis¬ 
sion is without substantial facts concerning intervenor’s pro¬ 
posed programming upon which it could base a grant. The 
allegation is not warranted by the record. Lubbock County 
made no “representation” that it would carry Mutual programs 
or that it would definitely affiliate with Mutual. At the hear¬ 
ing Lubbock County partner Wendell Mayes made it clear 
(App. 29, 30) that Lubbock County had merely received an 

* Thus, while KFYO with a longer record of service in the Lubbock area 
has made contact with and offered its facilities to a larger number of civic 
organizations than the intervenor (App. 27, 31, 48-49, 67-90), intervenor 
proposed to devote 11% of its time to live sustaining programs (App. 57) 
as against approximately 5% of the time devoted to such programs by 
KFYO (App. 93), and proposed to operate with 44% commercial programs 
and 56% sustaining (App. 57), whereas appellant proposed in its applica¬ 
tion to operate from 60-75% commercial (R. 7335-11, question 23 (b)) and 
analysis of the actual operation of KFYO for a composite week in 1945 and 
a week in April, 1946, shows a commercial operation of 75% and 65%, 
respectively (App. 122,94, R. 1628,2373). 
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unsolicited letter from Mutual (App. 58) stating that Mutual 
was desirous of obtaining an outlet at Lubbock, but that Lub¬ 
bock County would be just as ready to affiliate with another 
network if better service to the people in the area would be 
rendered. The important fact was that the intervener's ap¬ 
plication at the time of the hearing was based upon a premise 
of network operation covering approximately 60% of its time 
and non-network service for the remaining 40%. The fact 
that its “tentative program schedule” (App. 49-56) utilized 
programs of the Mutual Broadcasting System rather than 
some other network, as illustrative of the types of network pro¬ 
grams which the proposed station would carry and the times 
at which they would carry such programs, does not detract in 
any way from the value of the tentative schedule in showing 
the type of programs (network, non-network, commercial, sus¬ 
taining, live, recorded, musical, news, religious, and so forth) 
which the applicant proposed to put on in a typical broadcast¬ 
ing week, whether it got its network service from Mutual or 
some other source. 

Moreover, the tentative program schedule was not the only 
representation offered by the intervenor with respect to its pro¬ 
posed programs. In addition to the testimony by Mr. Mayes 
(App. 26-31), appellant introduced an exhibit of its program 
policies (App. 48-49) in which it set forth a program policy 
well calculated to render a high type of public service. Com¬ 
mercial announcements will be strictly limited to specified 
times and amounts. Time will be furnished definitely each 
week to schools and colleges. Daily periods will be offered free 
of charge for church use. Educational, civic, charitable, and 
similar organizations will be afforded time. Time will be avail¬ 
able for discussion of controversial issues and for political can¬ 
didates, and the statement emphasizes that prime broadcasting 
hours will be made available for the principal sustaining pro¬ 
grams. It is clear, therefore, that the Commission had before 
it more than adequate information upon which to base its find¬ 
ings with respect to appellant’s program service. In this re¬ 
spect it should be remembered that the network programs to 
be offered to affiliated stations in Lubbock are determined by 
the network and not by the affiliate. And the representation as 
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to these programs in any tentative program schedule can at best 
be merely an indication of the types of network programs which 
were offered by the network in some previous period. 

Appellant’s arguments with respect to intervenor’s financial 
status are somewhat more ingenious. Since, for obvious rea¬ 
sons, the Commission does not match the financial resources of 
competing applicants, and, assuming that both applicants pos¬ 
sess the minimum necessary financial resources to construct 
and operate the proposed station, does not favor one over the 
other merely because its additional financial resources are 
greater, appellant is required to show that the intervenor is not 
qualified financially rather than that appellant is better quali¬ 
fied. But in attempting to do so, it is up against the uncon¬ 
tested fact that the three Lubbock County partners have be¬ 
tween them a total net worth of over $630,000, with the balance 
sheets showing that G. H. Nelson has a net worth of $225,674, 
C. C. Woodson $315,082, and Wendell Mayes $89,942 (App. 47, 
58, 59,121). Appellant therefore does not quite go so far as to 
contend that the partnership lacks the financial capability of 
constructing and operating the station; 9 instead it suggests 
that the Commission is not in a position to determine whether 
they are or are not financially qualified or even willing to con¬ 
struct and finance such a station, since there is no evidence as 
to the estimated cost of construction and operation of a 5-kilo¬ 
watt daytime, 1-kilowatt night station by the intervenor in the 
record and the figures given in intervenor’s testimony refer 
merely to the expected cost of construction and operation of 

•Appellant does, however, make the undocumented statement that “the 
liabilities of Wendell Mayes and C. C. Woodson, who were to contribute a 
total of 87%% of the monies necessary for the construction and operation 
of the station, exceed their current assets by almost 100%” (Br. 19). 
Actually Mayes has quick assets of cash (exclusive of sums in escrow), gov¬ 
ernment bonds, and marketable stocks amounting to over $37,000 in excess 
of his total liabilities (App. 47-48), and In addition testified that as director 
and vice president of a Brownwood bank he could borrow any necessary 
money without liquidating (App. 28). Woodson, according to his balance 
sheet (App. 59-81), had quick assets (cash, government bonds, and market¬ 
able stocks) over $51,000 in excess of his total liabilities (which include a 
note payable amounting to $41,564.28, secured by a lien on the Brownwood 
Bulletin, the partnership value of which ($118,400.17), is not included in 
the listing of Woodson’s quick assets) (App. 60). 



the smaller 1-kilowatt operation. But the possibility of a 5- 
kilowatt grant to Lubbock County was discussed at oral argu¬ 
ment by both parties and by members of the Commission (App.. 
111-112, R. 2539, ff.), and counsel for the intervenor stated 
clearly that he was authorized to say that Lubbock County was 
prepared to build and operate a 5-kilowatt station instead of a 
1-kilowatt station, if the Commission should determine on the 
basis of the record that a 5-kilowatt operation was feasible and 
desirable (pp. 111-112). And, even if we adopt the $144,400 
figure (App. 41, 122) submitted by appellant as the estimated 
cost of its proposed 5-kilowatt day-and-night station, it is clear 
that the Lubbock County partners have sufficient resources to 
meet any requirements, especially since they already own land 
for a transmitter site (App. 25). 

IL The Commission properly refused to dispose of the two 
conflicting applications solely on the basis of the respective 
proposals as to power 

Appellant makes as a central point of its case the claim 
that the Commission's decision is arbitrary because the Com¬ 
mission found that a 5-kilowatt operation for the city of Lub¬ 
bock on the frequency 790 kilocycles was feasible for daytime 
hours, but nevertheless granted the application of Lubbock 
County which requested a 1-kilowatt operation, day and night, 
and denied the appellant's application which requested a 5- 
kilowatt operation day and night. In this connection, appel¬ 
lant also contends that the condition in the grant that Lub¬ 
bock County file an application for modification of its permit 
to specify daytime power of 5 kilowatts in lieu of 1 kilowatt 
does not cure this defect since the Commission is not author¬ 
ized to make a grant of higher power than that specified in 
the application. For, appellant argues “applications, like 
pleadings in court actions, are formal written allegations by 
the parties of their demands and which, when uncontroverted, 
where established by evidence at the hearing, afford the founda¬ 
tion upon which a judgment or decree must necessarily rest” 
(Br. 11). And appellant draws the conclusion that the deci¬ 
sion is therefore arbitrary and contrary to law because “it is 
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not in accordance with the relief sought” (Br. 9). But this 
view of the Commission’s authority, if accepted, would be 
equally fatal to the making of the grant to appellant of a 
permit for 5 kilowatts day and 1 kilowatt night, which the 
Commission found to be feasible. For appellant made ap¬ 
plication for 5 kilowatts during nighttime hours as well as 
daytime, and the Commission made findings, uncontested by 
appellant, that a 5-kilowatt nighttime operation could not be 
granted for the city of Lubbock 10 (App. 118-119). More¬ 
over, acceptance of such a view would reduce the Commission 
to a status of mediator in a private contest of engineering skill 
and prognostication and would virtually eliminate the standard 
of the public interest in the exercise of the Commission’s author¬ 
ity to pass on applications and to assign frequencies, power, 
and time of operation to stations. But the history of the Act 
makes it clear enough that Congress intended no such empty 
and passive role for the Commission. And full consideration 
of the facts and grounds of decision in this particular case in 
the light of that background reveals that the Commission did 
not exceed its authority, but reasonably exercised it to reach a 
sensible result. 

A_ The Commission is authorized to make a grant of facilities reasonably 
related to the facilities requested in the written application 

Appellant’s failure to face the issue squarely cannot obscure 
the fact that the same basic question of statutory authority 
would be presented by hypothetical Commission action in 
granting a construction permit for 1-kilowatt nighttime on 
790 kilocycles when the written application specified 5 kilo¬ 
watts nighttime, as is presented by the Commission action in 
this case in making a grant of a construction permit for 1 kilo¬ 
watt daytime on 790 kilocycles with a proviso that the suc¬ 
cessful applicant file an application for amendment of the con- 

* In its proposed decision the Commission found that the 5-kilowatt 
nighttime operation proposed-by appellant for Lubbock would cause exces¬ 
sive interference to the proposed operation on the same frequency of KTHT 
at Houston, Texas, and might interfere with the operation of WEAU at 
Ean Claire, Wisconsin (App. 117). And at the oral argument counsel for 
appellant expressed appellant’s willingness to accept a 1-kilowatt nighttime 
grant (A. 2539). 
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struction permit to specify 5 kilowatts during daytime hours, 
in view of the Commission’s findings that such an operation 
is feasible. Yet appellant contends that the Commission is 
authorized to do one and not the other. 

Appellant attempts to escape from this inconsistency in 
its position by asserting that while the Commission may grant 
“less” than what is requested in the applications, it may not 
grant “more.” But such a view assumes that frequencies, 
time of operation, and power are fungibles like amounts of 
money or bushels of wheat, when in fact there are qualitative 
differences between different frequencies, between operations 
with different powers, and between daytime, limited, specified 
hours, and full-time operations. In any event, the Act itself 
and its history afford no support for appellant’s view that 
applications for licenses are to be treated like money claims 
and counterclaims in a private action. 

The language of Sections 308 (a) and (b) of the Act reveals 
no purpose to impose a rigorous prohibition on authority of the 
Commission to make a grant of a construction permit differ¬ 
ing in some respects from the application where the granted 
facilities are reasonably related to the request made and the 
Commission is able to find for an adequate reason that the 
change would serve the public interest. The emphasis in sec¬ 
tion 308 (a) is upon written application and formal applica¬ 
tion. And the provisos of that Section, dispensing with the 
requirement of formal applications under limited circum¬ 
stances, reinforces that emphasis. And Section 308 (b) re¬ 
flects the purposes of a formal written application. It is to 
serve as the basis for formal Commission action, 11 and it is 
designed to insure the truth of the information submitted to 
the Commission as the basis of such action. Thus, Section 


° Other sections of the Act similarly reflect the purpose that action, both 
of the applicant and the Commission, shall be formal. Thus, Section 308 
(f) requires notice “in writing” of suspension of an operator’s license; Sec¬ 
tion 304, the signing of a waiver by the applicant of a claim of exclusive 
rights in a frequency; Section 310 (a), consent in writing by the Commission 
for consent to a transfer; Section 312 (b), written application for a hear¬ 
ing on an order of revocation; Section 312 (b), notice in writing of proposed 
modification of a license by the Commission. 
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308 (b) expressly requires that the application be signed under 
oath or affiliation. Section 308 (b) also provides in part: 

All such applications shall set forth such facts as the 
Commission by regulation may prescribe as to the citi¬ 
zenship, character, and financial, technical, and other 
qualifications of the applicant to operate the station; 
the ownership and location of the proposed station and 
of the stations, if any, with which it is proposed to com¬ 
municate; the frequencies and the power desired to 
be used; the hours of the day or other periods of time 
during which it is proposed to operate the station; the 
purposes for which the station is to be used; and such 
other information as it may require. 

And Section 312 (b) provides that the making of false state¬ 
ments in the application or statement of fact which may be 
required under Section 308 (b) may be grounds for revocation. 

Achievement of the ends of preventing entirely informal ac¬ 
tion without adequate written records and insuring truthful¬ 
ness of information submitted to the Commission does not, 
however, require imposition of inflexible limitations on Com¬ 
mission authority in passing on the substance of the applica¬ 
tions submitted. And the history of the Act demonstrates 
clearly enough that Congress intended that the Commission 
should be able to exercise the authority conferred on it by Con¬ 
gress in order to achieve the purposes of the Act. For the sub¬ 
stance of the radio provisions of the Communications Act is de¬ 
rived from the Radio Act of 1927, 44 Stat. 1162. 12 And the 
Radio Act of 1927 was enacted in order to salvage the radio 
field from the chaos created by the break-down of the Radio 
Act of 1912, 37 Stat. 302, when that entirely inflexible Act be¬ 
came incapable of administration in the face of changed con¬ 
ditions in the radio field. This historical background em¬ 
phasizes the purpose of the Radio Act of 1927 and its successor, 
the Communications Act of 1934, to establish an effective sys¬ 
tem of radio regulation administered by a Commission endowed 
with reasonably ample and flexible powers to deal with the 

“ See, Conference Report on Communications Act of 1934, H. Rep. No. 
1918, 73d Cong., 2d Sess., p. 47 (1 R. R., p. 10:233). 
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multitude of problems arising in a complex and dynamic field. 
In dealing with the administration of the licensing and other 
provisions of the (Communications Act, we have especial occa¬ 
sion for heeding the admonition of Mr. Justice Holmes that 
“We must remember that the machinery of government would 
not work if it were not allowed a little play in its joints.” Bain 
Peanut Company of Texas v. Pinson, 282 U. S. 499, 501. 

This Court has considered the very question presented here 
and has held that the Federal Radio Commission could properly 
make a grant differing from the application when the Com¬ 
mission was able to find that the public interest would be served 
by the grant, WREC, Inc. v. Federal Radio Commission, 62 
App. D. C. 312, 67 F. 2d 578. In that decision the Court 
stated: “It is contended by appellant that it was error for 
the Commission to grant 500 watts regular power to WMT in 
view of the fact that the station had applied only for 250 watts 
regular and 250 watts experimental power. But we find no 
error in this * * 13 The practice followed in the instant 

case was followed by the Commission in the case of Greater 
Peoria Radio Broadcasters, Inc., 3 R. R. 303, where the Com¬ 
mission, finding that the applicant specifying lower power 
shoul dbe preferred on other grounds to the applicant speci¬ 
fying higher power, granted an application for 1 kilowatt 
unlimited time subject to the condition that the successful ap¬ 
plicant file within 60 days an application for modification of 
construction permit to specify 5 kilowatts unlimited time. 14 


” Cf., Woodmen of the World Life Ins. Soc. v. Federal Communications 
Commission, 70 App. D. C. 196, 105 F. 2d 75, where this Court upheld the 
right of the Commission to make a grant to an applicant contingent upon its 
installing a directional antenna affording additional protection to appellant, 
and rejected appellant’s contention that the Commission’s authority was 
limited solely to granting or denying the application as originally filed. 

14 Cf., James F. Hopkins, Inc., 3 R. R. 487; Orlando Dally Newspapers, Inc., 
3 R. R. 624, in which the Commission referred to the rule of the Greater 
Peoria case, but failed to apply it because, upon the record in those cases, 
it positively appeared that the applicants for the less efficient services were 
financially incapable of constructing and operating a station with higher 
power. 
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Under circumstances where the grant made is reasonably 
related to facilities sought in the application, and where the 
engineering issues explored at the hearing fully cover the grant 
made, whether on the basis of the successful applicant’s show¬ 
ing or someone else’s, it is obvious that the exercise of this 
authority does not involve any abuse or unfairness to the parties 
to the hearing and affirmatively serves the interest of the com¬ 
munities in which the service is sought to be rendered. 15 

B. Appellant is not aggrieved or adversely affected by the Commission’s 
action providing that the successful application should be amended to 
specify a 5-kilowatt daytime operation 

As shown above, the Commission’s action in making the 
grant to Lubbock County was a reasonable exercise of its statu¬ 
tory authority. In any event, it is clear enough that the action 
of the Commission which adversely affects appellant is the 
determination of the Commission that Lubbock County should 
be preferred to appellant because of the public interest in 
diversification of ownership of radio stations and other media 
of mass communications serving the same areas. As we have 
shown in Point I, supra, this determination is supported by 
the evidence and findings of fact and is a proper exercise 
of the Commission’s authority in applying the standard of 
“public interest, convenience, and necessity.” In reaching 
this determination the Commission explicitly considered the 
engineering issues related to the differences in the two ap¬ 
plications with respect to power and decided that these factors 
did not outweigh the public interest with respect to the issues 
on which it based its decision. If this decision is a proper 
one, then appellant has no standing to complain of the Com¬ 
mission’s action in providing that the successful applicant 
shall file an application for modification of permit to specify a 
5-kilowatt daytime operation. Simmons v. Federal Com¬ 
munications Commission, 79 App. D. C. 264, 145 F. 2d 578; 
Simmons v. Federal Communications Commission, — App. 
D. C. —, 169 F. 2d 670, certiorari denied, 17 U. S. L. Week 
3112. 

“ Cf., Chicago, St. P., M. and O. Ry. Co. v. United States, 322 U. S. 1; New 
York, C. <t H. R. R. Co. v. Interstate Commerce Commission, 168 Fed. 131 
(S.D. N. Y-). 
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This issue as to appellant’s standing to complain of the con¬ 
dition attached to the Lubbock County grant is raised not for 
the purposes of insulating that action from scrutiny, for the 
discussion above fully covers the propriety of that action, but 
rather for the purposes of maintaining clarity of the analysis 
and in order to emphasize that the action of the Commission 
which had disposed of the appellant’s application is the decision 
that Lubbock County should be preferred on grounds other 
than engineering considerations. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 
Benedict P. Cottone, 

General Counsel , 

Max Goldman, 

Acting Assistant General Counsel , 
Richard A. Solomon, 

John D. Edgerton, 

Counsel. 
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No. 9973 


Plains Radio Broadcasting Company, Appellant, 

v. 

Federal Communications Commission, Appellee, 
Lubbock County Broadcasting Company, Intervenor, 


Appeal From the Federal Communications Commission 


BRIEF FOR INTERVENOR 


I 

COUNTERSTATEMENT OF CASE 

The Intervenor, Lubbock County Broadcasting Company, 
adopts the counterstatement of case contained in the brief 
of appellee. 


n 

STATUTE INVOLVED 

The statute involved is the Communications Act of 1934, 
as amended. 
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m 

SUMMARY OF ARGUMENT 

1 . 

The Communications Act of 1934, as amended, specifi¬ 
cally authorizes the Commission to make grants on condi¬ 
tion. The Supreme Court in interpreting a similar pro¬ 
vision in the Interstate Commerce Act, has held that the 
Interstate Commerce Commission is empowered to make a 
grant for greater sendee than requested. This Court has 
also affirmed the Commission’s power to make a grant with 
greater power than requested in the application. 

2 . 

Appellant had, or should have had, notice that the Fed¬ 
eral Communications Commission has the right to grant 
more power than requested in the application when the pub¬ 
lic interest will be served thereby, and the evidence in the 
record supports such a grant. When an applicant itself 
introduces in the record the evidence that makes the condi¬ 
tional grant possible, it cannot later claim it had no notice 
of the possibility that the Commission might make a grant 
in excess of that requested. If a party fails to take advant¬ 
age of its opportunity to cross-examine witnesses or present 
evidence, because of a misconception of law, when it has 
notice of the possibility of Commission action, there is no 
deprivation of due process. The issues and applications 
are not governed by the strict rules of common-law plead¬ 
ings but must be read in light of the statutory authority. 
All that is required is that the parties have general notice 
of the issues to be met. This requirement was fully satis¬ 
fied by the Commission’s procedure in this case. 


3. 

The engineering evidence introduced by appellant may 
be used as a basis for the grant to intervenor. Once evi- 
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dence is introduced in the record, its probative value is not 
limited to supporting the application of the party which 
introduced it The Commission made specific engineering 
findings which are fully supported by the evidence in the 
record. 

4. 

The Commission, as required by Section 307(b) of the 
Communications Act, determined what power should be 
incorporated in the grant in order to make the most efficient 
use of the frequency and the grant to intervenor was 
made in compliance with this requirement. The Commis¬ 
sion is not required to limit its considerations to the engi¬ 
neering proposals in a comparative proceeding, especially 
when the evidence in the records shows that the same tech¬ 
nical proposal may be utilized by either party. 


5. 

Program proposals are not binding commitments but 
merely illustrations of a party’s program policies, so ex¬ 
act compliance with the proposal is not required. How¬ 
ever, the record does not contain any evidence that Mutual 
Broadcasting Service or some other network will not be 
available to intervenor in the future. Once the Commis¬ 
sion has found that intervenor’s program and staff pro¬ 
posals are adequate, and that finding is supported by sub¬ 
stantial evidence, this Court can only affirm. The Com¬ 
mission^ use of the criteria of newspaper ownership as a 
factor in a comparative hearing is perfectly proper. The 
Commission did not find that the overlap of service between 
appellant’s station and its proposed operation was a legal 
bar to a grant. However, it was proper to use this informa¬ 
tion as a factor in the comparative hearing. 
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IV 

ARGUMENT 

1. The Commission Is Specifically Empowered by Stat¬ 
ute to Make Grants on Condition, and This Court Has 
i Made It Clear that the Commission Is Authorized to 
! Make a Grant With Greater Power Than the Appli¬ 
cation Requests. 

Appellant’s principal assignment of error is that the 
Commission granted intervenor a construction permit for a 
new standard broadcast station at Lubbock, Texas, to op¬ 
erate with 5 kw power, daytime, when its original applica¬ 
tion only asked for 1 kw. Appellant challenges the Com¬ 
mission’s power to take this action in its first assignment of 
error which is based on an attempted analogy between 
Commission procedure and common-law pleadings. 

It is clear, however, that the Commission has the power 
to make such a grant. This Court in the case of WREC, 
Inc. v. Federal Radio Commission, 62 App. D. C. 312, 313- 
314, 67 F. (2d) 578, 579-580 (1933), has made a ruling di¬ 
rectly in point: 

I “It is contended by appellant that it was error for 
the Commission to grant 500 watts regular power to 
WMT in view of the fact that the station had applied 
only for 250 watts regular and 250 watts experimental 
power. But we find no error in this ...” 

This Court has also applied the same principle in affirming 
a Commission decision which authorized the use of a direc¬ 
tional antenna when the original application did not request 
such a grant. The Court, therein, rejected the appellant’s 
contention that the Commission’s power was limited to 
either granting or denying the application as filed. Wood¬ 
men of the World Life Ins. Soc. v. Federal Communicaiions 
Commission, 70 App. D. C. 196,105 F. (2d) 75 (1939), cert, 
denied, 308 U. S. 588 (1939). The Commission, itself, has 
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followed a uniform practice of making such grants in ac¬ 
cordance with this precedent. Cf. Greater Peoria Radio 
Broadcasters, Inc. 3 R. R. 303 (1946); James F. Hopkins, 
Inc. 3 R. R. 487 (1946); Orlando Dcrily Newspaper, Inc., 3 
R. R. 624 (1946). 

The power to make grants in this manner is specifically 
given the Federal Communications Commission by the 
Communications Act of 1934, as amended. 50 Stat. 191 
(1937), 47 U. S. C. §303(r) (1948). Section 303(r) of this 
Act provides as follows: ‘ * Make such rules and regulations 
and prescribe such restrictions and conditions , not incon¬ 
sistent with law, as may be necessary to carry out the pro¬ 
visions of this chapter . . .” (Italics supplied) While the 
Supreme Court apparently has never had occasion to in¬ 
terpret this section of the Act in relation to the issue in 
question, it has dealt with a similar provision in the Inter¬ 
state Commerce Act, 49 Stat. 552 (1935), 49 U. S. C. §308 
(a) (1948), which contains the following language: 

“. . . and there shall, at the time of issuance and from 
time to time thereafter, be attached to the exercise of 
the privileges granted by the certificate such reason¬ 
able terms, conditions, and limitations as the public 
convenience and necessity may from time to time re¬ 
quire, including terms, conditions, and limitations as 

to the extension of the route or routes of the carrier 
>* 

• • • 

In Chicago, St. P., M <& 0, Ry. v. United States, 322 U. S. 1, 
4 (1914), the Court specifically held that the Interstate 
Commerce Commission had the power to make a provision 
in the grant for service greater than the carrier requested, 
providing it was supported by the evidence. See also Mc¬ 
Cracken v. United States, 47 F. Supp. 444 (D. Or. 1942). 

It is submited, therefore, that the Commission clearly has 
the power to make a grant with greater power than re¬ 
quested in the application, and the appellant’s assignment 
of error is without merit. 
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2. The Appellant Had Notice of the Commission's Power 
i to Make a Grant Authorizing Greater Power Than 
Requested, and Its Failure to Recognize the Possi¬ 
bility of Such Action Does Not Constitute a Denial of 
Procedural Due Process. 

Appellant has contended in Section E of its argument 
that it was deprived of the opportunity to cross-examine 
intervenor's witnesses and present evidence in opposition, 
because it did not have knowledge that the Commission 
could make a grant in excess of the 1 kw power requested. 
Whether or not the general requirements of due process, as 
argued by appellant in its brief, are controlling in the in¬ 
stant case, it is submitted that these requirements were 
fully met by the Commission's action. 

It is a cardinal principle of law that the due process pro¬ 
vision of the Fifth Amendment is not a guarantee of a par¬ 
ticular form of procedure, but is designed to give protec¬ 
tion to substantial rights. National Labor Relations Board 
v. MacKay Radio & Telegraph Co., 304 U. S. 333, 351 
(1938). Whether a substantial right has been denied pro¬ 
tection can be determined only by an analysis of the partic¬ 
ular facts of a case. Of paramount importance, therefore, 
are the facts relative to the technical proposals of the two 
parties in this case. Both applicants desired to build a 
radio station in the same town and thus the engineering 
proposal presented by either party was available for use 
by the other. The intervenor proposed an operation utiliz¬ 
ing 1 kw power day and 1 kw power night with a directional 
antenna at night. (App. 10). Appellant proposed to use 5 
kw power day, and 5 kw power night with a directional an¬ 
tenna at night. (App. 13). The final grant of the Commis¬ 
sion authorized the use of 5 kw power day and 1 kw power 
night with a directional antenna at night. (App. 125). 
Thus the final decision incorporated the nighttime proposal 
of intervenor and the daytime proposal of appellant as the 
grant that would best serve the public interest. 
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Appellant was afforded a hearing and given the unlimited 
right to cross-examine the intervenor’s witnesses. The ap¬ 
pellant also introduced evidence in support of its proposal 
and was given the opportunity to produce evidence in oppo¬ 
sition to intervenor’s proposal. Its contention must there¬ 
fore, be limited within a very narrow compass—that it was 
deprived of due process because of a lack of notice of the 
Commission’s intention to make such a grant, and as such a 
“new issue” was injected without notice to appellant. 

The Supreme Court recently had occasion to consider a 
similar contention in an appeal from a decision of the Inter¬ 
state Commerce Commission. Two separate applications 
were filed for competitive routes. The Commission granted 
both applications, and an appeal was taken alleging that 
such action was the injection of a new issue without notice 
to the parties so that they were deprived of the opportunity 
to present evidence in opposition. The Court pointed out 
that the possibility of this result arose from the applica¬ 
tions, themselves, and that the record showed that both ap¬ 
plicants realized, or should have realized, this possibility 
existed. The Court added that “if appellees misconceived 
the nature of the proceedings in this respect, as we do not 
think was the case, they were not misled into doing so by 
any action of the Commission or the other appellants. ’ ’ 
United States v. Pierce Auto Freight Lines, Inc., 327 U. S. 
515,527 (1946) (Italics supplied). 

The same reasoning was also used by the Supreme Court 
in an earlier case. The appellants, in appealing from an 
order of the Secretary of Agriculture, contended that the 
order was void for lack of proper notice. The appellants 
claimed that the notice of hearing led them to believe that 
the inquiry was limited only to determining if the rates 
listed in Tariff No. 2 were excessive, and if so, Tariff No. 1 
would be left in effect. Instead, the Secretary prescribed 
a new series of rates lower than those contained in Tariff 
No. 1. The Supreme Court held that the notice was neither 
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defective nor misleading, and pointed out that the statute 
expressly empowered the Secretary to fix a just and rea¬ 
sonable rate, without limiting him to a determination of the 
lawfulness of a proposed rate. “The plaintiffs should have 
anticipated, therefore, that the Secretary would fix a new 
rate, if the evidence before him would lead him to believe 
that such a course was proper and desirable.” Tagg Bros . 
<& Moorhead v. United States, 280 U. S. 420, 440 (1930) 
(Italics supplied). 

It is submitted that these principles are controlling and 
determinative in the instant case. The express provision 
of the Communications Act of 1934, plus the decisions of 
this Court affirming this power, were notice to the appel¬ 
lant of the Commission’s power to authorize a grant of 
greater power than requested, provided the evidence in the 
record would support such action. If the appellant failed 
to recognize or anticipate such a possibility, and for that 
reason failed to take advantage of its opportunity to op¬ 
pose such a grant, it was not due to the efforts of intervenor 
or the Commission and in no way constitutes a violation 
of due process. 

Nor can appellant obtain succor by arguing that the is¬ 
sues, as published, failed to give him notice. In proceed¬ 
ings before an administrative agency for a license, the 
applications and the published issues together constitute 
the “pleadings” in the case. Despite appellant’s unsup¬ 
ported contention to the contrary, these administrative 
pleadings are not identical with nor subject to the strict 
rules that govern common-law pleadings before a court. 
The caution of the Supreme Court in this regard is well 
known: 

I “These differences in origin and function preclude 
wholesale transplantation of the rules of procedure, 
trial and review which have evolved from the history 
and experience of courts. Thus, this Court has recog¬ 
nized that bodies like the Interstate Commerce Com- 
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mission, into whose mould Congress has cast more re¬ 
cent administrative agencies, ‘should not be too nar¬ 
rowly constrained by technical rules as to the admissi¬ 
bility of proof/ Interstate Commerce Commission v. 
Baird, 194 U. S. 25,44,24 S. Ct. 563, 568,569,48 L. Ed. 
860, should be free to fashion their own rules of pro¬ 
cedure and to pursue methods of inquiry capable of 
permitting them to discharge their multitudinous dut¬ 
ies. Compare New England Divisions Case, 261 U. S. 
184, 43 S. Ct. 270, 67 L. Ed. 605. To be sure, the laws 
under which these agencies operate prescribe the fun¬ 
damentals of fair play. They require that interested 
parties be afforded an opportunity for hearing and 
that judgment must express a reasoned conclusion. 
But to assimilate the relation of these administrative 
bodies and the courts to the relationship between lower 
and upper courts is to disregard the origin and pur¬ 
poses of the movement for administrative regulation 
and at the same time to disregard the traditional scope, 
however far-reaching, of the judicial process. Unless 
these vital differentiations between the functions of 
judicial and administrative tribunals are observed, 
courts will stray outside their province and read the 
laws of Congress through the distorting lenses of in¬ 
applicable legal doctrines/’ Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U. S. 
134,143 (1940). 

This Court has made the same statement relative to pro¬ 
ceedings before the Interstate Commerce Commission. 

“It may be conceded that the procedure pursued be¬ 
fore the Commission in this case does not conform to 
the rules adopted by courts of law. However, the Com¬ 
mission is an administrative body and its proceedings 
under sections 13 and 16 of the Interstate Commerce 
Act (49 U. S. C. A. §13,16) are administrative and not 
judicial in character. The Commission therefore is not 
hampered in such proceedings by the hard and fast 
rules as to pleadings and practice which prevail in 
courts of law.” United States ex rel Delaware & Hud¬ 
son R. R. v. Interstate Commerce Commission, 60 App. 
D. C. 267, 268, 51 F. (2d) 429,430 (1931). 
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Tlie same rule also has been applied to other administra¬ 
tive agencies. United States v. Andrews, 302 U. S. 517,524 
(193S); A. E. Staley Mfg. Co. v. Federal Trade Commis¬ 
sion^ 135 F. (2d) 453,454 (C. C. A. 7th, 1943); Foss v. Com¬ 
missioner of Interned Revenue, 75 F. (2d) 326, 329 (C. C. A. 
1st, 1935). Even in adversary proceedings when the com¬ 
plaint is filed against a private party charging violation of 
a statute, the same rule applies. It is obvious that the re¬ 
quirements of notice in such a case should be more strictly 
enforced than in a license proceeding where the main issue 
is obviously the right to qualify as a licensee. But “all that 
is required of the complaint in such proceedings is that it 
shall state facts which shall enable the respondent to under¬ 
stand the offense which it is alleged the respondent has 
committed under the Act, and to understand the issue it will 
be required to meet.” National Labor Relations Board v. 
Sunbeam Electric Mfg. Co., 133 F. (2d) 856, 858 (C. C. A. 
7th, 1943). Unless a statute or regulation requires it, a 
decision denying an application may be based on grounds 
not specifically mentioned in the notice of denial, provided 
it is based on evidence in the record. Levers v. Berkshire, 
151 F. (2d) 935, 938 (C. C. A. 10th, 1945). 

Appellant’s own argument in its brief clearly refutes its 
contention that it did not receive notice from the statute 
and cases decided thereunder that a possibility existed that 
the Commission might grant a party more power than 
requested. On page 14 of the appellant’s brief it is con¬ 
tended that Section 307(b) of the Communications Act of 
1934 requires a grant of appellant’s application because the 
evidence in the record showed it proposed a more efficient 
use of the frequency, yet the issues in the instant case are 
completely silent as to the application of Section 307(b). 
Therefore, it is obvious that appellant had notice that there 
was a possibility that this section of the statute would be 
controlling on the decision, despite its absence from the 
applications or the issues. It now alleges it alone intro¬ 
duced evidence to meet this possibility. If appellant admits 
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it had notice that one section of the statute was involved in 
the hearing, it cannot now claim it was without notice that 
another section of the same statute might also be a factor 
in the decision. 

It is submitted, therefore, that no specific or technical 
wording is required to be incorporated in the issues of a 
hearing providing the applications and the issues, read in 
the light of the existing law, convey actual notice to the par¬ 
ties of the issues to be met. This requirement is fully sat¬ 
isfied in the instant case. Appellants application proposed 
a 5 kw operation in the daytime and intervenor proposed a 
1 kw operation at night. The issues specifically placed the 
financial and other qualifications of the parties in issue. 
As heretofore set forth, the parties knew, or should have 
known, that the Commission had the power to grant more 
or less than requested by the applications. The parties 
knew that they were placing evidence in the record upon 
which the Commission could find that an operation with 5 
kw power daytime and 1 kw power nighttime would serve 
the public interest better than either parties’ individual 
proposal. Both parties also knew that the ‘ 1 public conven¬ 
ience, interest or necessity” was the “touchstone for the 
exercise of the Commission’s authority.” Federal Commu¬ 
nications Commission v. Pottsville Broadcasting Co., supra 
at 138. The issues notified the parties of the qualifications 
that were to be met. The statute and court decisions were 
notice of the possibility of Commission action. The parties, 
themselves, by introducing evidence to support such action, 
then furnished the means for this possibility to become a 
reality. The intervenor then, by its own action, was on 
notice that the Commission could grant appellant’s appli¬ 
cation with less power than requested; the appellant like¬ 
wise, bv its own action, was on notice that the Commission 
could grant intervenor’s application with more power than 
requested. The limitation on the possibilities of Commis¬ 
sion action was therefore also furnished by the parties, 
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since a grant of less power than 1 kw or of more power 
than 5 kw could not be supported by the evidence in the 
record. 

At the oral argument held on May 28,1947, Commissioner 
Hyde suggested that the proper solution might be to grant 
intervenor authorization for 5 kw power in the daytime. 
Counsel for appellant replied “That is another altema- 
tive ,, . (R. 2539) After counsel for intervenor had com¬ 
pleted his argument, counsel for appellant again brought up 
the possibility of a grant to intervenor of 5 kw power. At 
that time, he limited his objections to the power of the Com¬ 
mission to make such a grant—arguing that a grant of less 
could be made but not a grant of more than an applicant 
had requested. (App. 112) The final decision was not pub¬ 
lished until July 1,1947, over a month after the possibility 
of Commission action of this nature was forcibly brought 
to appellant’s attention. Yet appellant did not at any time 
attempt to advise the Commission that in his opinion such 
action would be void as a violation of due process because 
the lack of notice deprived it of the right to cross-examine 
intervenor’s witnesses. It is submitted that the failure to 
advance the objection of lack of notice either at the oral 
argument or during the subsequent month, indicates rather 
conclusively that appellant’s failure to take full advantage 
of its opportunity to cross-examine intervenor’s witnesses 
and present opposing evidence was a deliberate choice on 
appellant’s part, due entirely to a misconception of law and 
not to any lack of actual notice. Such a conclusion is forti¬ 
fied by the inconsistency of appellant’s argument that it 
was willing to accept a grant of less power than it proposed 
in its application, (R. 2539) thus indicating it considered 
intervenor had notice of such a possibility, while arguing 
it hhd no notice that a grant of more power could be made 
to intervenor. The same principles apply to both possibili- • 
ties. As long as the parties themselves build a record that 
will support a Commission grant different from that re¬ 
quested, they are on notice of that possibility. Any other 
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rule would make the Commission a mere automaton at the 
mercy of the competence of the applicants engineers. 
Public interest demands, and this Court has agreed, Wood¬ 
men of the World Life Ins. Soc. v. Federal Communications 
Commission, supra, that the Commission has the power to 
do more than accept or reject an applicant’s proposal. Un¬ 
der these circumstances, for the appellant to claim that it 
was without notice of the possibility of this action by the 
Commission and therefore that the entire hearing was void 
and “. . . had been only a dance of marionettes, would be 
to go back at least two centuries.” Armand Co., Inc. v. 
Federal Trade Commission, 84 F. (2d) 973, 975 (C. C. A. 
2d, 1936) cert, denied, 296 U. S. 650 (1935). 

It is submitted, therefore, that the appellant had notice 
of the possibility that the Commission could make a grant 
to intervenor with 5 kw power, and the fact that it failed to 
recognize this possibility did not deprive it of the rights 
guaranteed by due process. 

3. The Commission Decision Is Fully Supported by the 
Findings Which Are Based on Substantial Evidence. 

Appellant’s contentions in arguments B and D, that the 
Commission’s decision was not based on proper findings 
nor supported by substantial evidence, fail because of one 
basic error. It assumes that all the evidence put in the 
record by one party remains segregated and distinct from 
the evidence introduced by other parties and that this evi¬ 
dence is relevant only to the application of the party who 
introduced it. Such a contention is obviously fallacious. 
The record becomes a single unit and if one party intro¬ 
duces evidence that supports the application of another, 
the Commission is free to use this evidence for any action 
justified thereby. Appellant tries to limit its engineering 
proposal to its own application. Since it applies to the 
same town, it is obvious that the same engineering proposal 
is applicable to the intervenor. The appellant introduced 
in the record the evidence upon which the Commission 
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based its engineering finding. It cannot now complain be¬ 
cause tliis evidence also proved that the same power could 
be used by intervenor. The Commission’s decision, there¬ 
fore, is based on substantial evidence and the findings fully 
support the grant to intervenor. 

4. The Commission Decision Is In Accord With the 
Provisions of the Communications Act of 1934 as It 
Provided for the Most Efficient Use of the Frequency. 

Appellant contends in Argument C that Section 307(b) 
of the Communications Act was violated because the appli¬ 
cation of intervenor did not provide for the most efficient 
use of the frequency. Again the argument is completely 
erroneous as the Commission’s decision specifically recog¬ 
nizes the requirements of Section 307(b) and granted au¬ 
thority to intervenor to use the power necessary to make 
the most efficient use of the frequency. It was because of 
this section that the grant was made to intervenor condi¬ 
tioned on its amending to increase its power, and the argu¬ 
ment of appellant is completely without merit. 

Appellant also apparently fails to recognize that the 
Commission is not limited solely by a comparison of the 
technical proposals, in deciding which of these applications 
should be granted in order to best serve the public interest. 
Moreover, the technical proposals are no longer the basis 
for a comparative consideration when they both are located 
in the same town, since each proposal is adaptable for use 
by the other party. There can be no dispute that the Com¬ 
mission is not limited to choosing between applicants on 
technical grounds. The Supreme Court has clearly stated 
this rule in National Broadcasting Co., Inc., v. United 
States, 319 U. S. 190,215-216 (1943): 

“The Act itself establishes that the Commission’s 
powers are not limited to the engineering and technical 
aspects of regulation of radio communication. Yet we 
are asked to regard the Commission as a kind of traffic 
officer, policing the wave lengths to prevent stations 
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from interfering with each other. But the Act does not 
restrict the Commission merely to supervision of the 
traffic. It puts upon the Commission, the burden of de¬ 
termining the composition of that traffic. The facilities 
of radio are not large enough to accommodate all who 
wish to use them. Methods must be devised for choos¬ 
ing from among the many who apply. And since Con¬ 
gress itself could not do this, it committed the task to 
the Commission.” 

The Commission is specifically authorized to develop other 
criteria or methods for choosing between conflicting appli¬ 
cations. These other criteria may be of more or less im¬ 
portance than the engineering proposal. The responsibility 
for determining the weight to be assigned to each criteria 
is solely within the discretion of the Federal Communica¬ 
tions Commission as it is the Commission, not the courts, 
that must be satisfied that the public interest is being 
served. Federal Communications Commission v. WOKO , 
Inc., 329 U. S. 223,229 (1946). Appellant’s contention that, 
if one party hires an engineer, who either by skill or luck 
proposes a more efficient technical operation, that party 
must consequently receive a grant, would deprive the Com¬ 
mission of all power to consider other criteria. This con¬ 
tention becomes all the more illogical, when as in the instant 
case, the same engineering proposal is suitable for use by 
either applicant, so that the same operation can be fur¬ 
nished by the party who is otherwise better qualified. Such 
a contention, if accepted, would deprive the Commission of 
any discretion in making grants and would leave the public 
interest at the mercy of the skill of an applicant’s engineer. 

5. Appellant’s Other Assignments of Error Are Without 
Merit. 

(A) Appellant also assigns as error in Section G of its 
Argument the fact that intervenor’s program proposal in¬ 
cluded the service of the Mutual Broadcasting System and 
that network is now affiliated with another station in Lub¬ 
bock, Texas. Appellant apparently fails to realize that 
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the program proposal is not a binding commitment by the 
applicant, but merely an illustration of the program policy 
statement. Whether the network affiliation, used for illus¬ 
trative purposes is finally acquired, is immaterial; it has 
served its purpose by demonstrating to the Commission 
the type of program service that is proposed. Appellant 
also fails to introduce in the record any evidence that the 
Mutual Broadcasting System could not later change its 
affiliation to intervenor’s station if a grant were made to it. 
Nor does the record contain any evidence that no other 
network is available to intervenor. Therefore, there is no 
evidence in the record that shows that intervenor cannot 
obtain -a network affiliation, and the appellant has fallen 
into the fallacy of building a presumption on a presump¬ 
tion and then claiming that this constitutes admissible evi¬ 
dence which has been disregarded. Finally, appellant 
ignores a basic rule of appellate review by asking this 
Court to determine that its program and staff proposals 
were superior to intervenor’s. The findings of the Com¬ 
mission that intervenor proposed an adequate program 
service and staff are supported by substantial evidence and 
are, therefore, binding on this Court. Yankee Network, 
Inc . v. Federal Communications Commission, 71 App. D. C. 
11,25,107 F. (2d) 212,226 (1939). 

(B) In Argument H, appellant alleges that the use of 
its newspaper ownership as a basis for the denial, is arbi¬ 
trary and capricious. The appellee’s brief in the instant 
case clearly demonstrates that the use of such a com¬ 
parative consideration is a proper exercise of the mandate 
of the statute, and the reasoning contained therein is 
adopted and urged by intervenor as conclusively showing 
the appellant’s argument is totally devoid of merit. 

(C) Appellant’s final assignment of error is that the 
Commission’s decision was erroneous in holding that the 
overlap between appellant’s proposed operation and its 
station at Amarillo, Texas, was a legal bar to a license. 
Appellant’s contention is completely erroneous as the Com- 
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mission specifically limited its finding to holding that over¬ 
lap, of a nature involved herein, should be considered only 
as one factor in determining which application should be 
granted in order to better serve the public interest. (App. 
154). Whether or not it would be erroneous to hold that 
such an overlap is an absolute bar is not in issue and there¬ 
fore the whole assignment of error is completely irrele¬ 
vant. The Supreme Court has decided that while the factor 
of economic competition is not a bar to a grant, it can be 
used by the Commission in a comparative proceeding to 
determine how the public interest would best be served. 
Federal Communications Commission v. Sanders Bros . 
Radio Station, 309 U. S. 470, 475 (1940). Such a prin¬ 
ciple applies with equal force in the instant proceeding. 
Therefore, even if the assignment of error could be con¬ 
strued to deal only with the use of the overlap as a com¬ 
parative consideration, it is apparent that it is without 
merit. The reasoning in appellee’s brief on this point is 
adopted by intervenor and urged as a complete determi¬ 
nation of this issue. 


V 

CONCLUSION 

For the foregoing reasons, Intervenor respectfully re¬ 
quests the Court to affirm the Commission’s Decision and 
to dismiss this appeal 

Respectfully submitted, 

Habold E. Mott, 

Robert L. Heald, 

Attorneys for Intervenor 

Ericson Building 

710 Fourteenth Street, N. W. 

Washington 5, D. C. 

January 10,1948 







